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Abstract
Today, the number of refugees worldwide is at historically high levels. The UNHCR estimates

that as of 2016 there are 65.6 million displaced persons globally, with 22.3 million of these being
refugees. The brunt of the responsibilities of hosting and protecting these refugees is borne by a
few poor and developing countries, ill-equipped to handle large number of refugees in need of
protection and assistance. Contrariwise, in an attempt to keep refugee away from their border,
most developed countries across the world have introduced different restrictive measures. This
situation leads the lives of millions of refugees to be trapped in camps in protracted refugee
situations in hosting states and impacts the international refugee regime negatively. The refugee
problem is just as critical as environmental, advancing human rights and other related problems
of this world. It is a problem of the world community and not only concerns the host countries.
Therefore, aimed to search way out this thesis explores the adequacy of the principle of
responsibility sharing in addressing the global refugee crisis. The fundamental finding of the
thesis is that although the principle of responsibility sharing is relevant in today’s growing
international problems which require a collective action from international community, it is not
adequate under international refugee law to address the current global refugee crisis. As
international refugee law stands today the distribution of the refugee responsibility usually
depends on geographical position of countries. Consequently, the thesis concluded that
international refugee law lacks a clear and positive obligation, in ensuring a fair distribution of
refugee responsibilities between the signatory states. Based on this finding, the author argues that
the need for legally binding refugee responsibility sharing treaty among states given the current
global refugee crisis is necessary in order to create a more equitable refugee regime, to find

durable solution for the global refugee plight and to enhance global peace and stability.
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international human rights law, refugees, responsibility sharing, international cooperation,

equitable sharing of refugee responsibilities, hosting states, developed states
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Chapter One

Introduction

1.1 Background of the Study

The world is witnessing the worst humanitarian crisis since the end of the Second World War.
Beginning from this historical period, the world has experienced severe human rights abuses
and many conflicts that turned into violence, which consequently produced massive
refugee flows.'currently, internal conflicts, persecution, lack of political stability and other
similar human rights violations in most part of the world causes a large number of people to
move from their home country seeking international protection and causes refugee crisis
worldwide. The term “refugee” has defined meaning under international law. The 1951
Convention, as amended by the 1967 Protocol, provides the definition of a refugee as:

a person who owing to a well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is outside the country of his

nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that

country; or who, not having a nationality and being outside the country of his former habitual residence as a
result of such events, is unable or, owing to such fear, is unwilling to return to it.2

In addition to this refugee law, the 1969 OAU Convention governing the Specific aspects of
refugee problems in Africa provided another wider definition by stating, “the term “refugee”
shall also apply to every person who, owing to external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or the whole of his country

of origin or nationality, is compelled to leave his place of habitual residence in order to seek

"Susan Martin,Sanjula Weerasinghe and Abbie Taylor, ‘Crisis Migration’ (2013) 20, Brown Journal
World Affairs 123. According to these authors situations like ‘armed conflicts, political instability and
other similar human rights violations in Somalia, Iraq, Syria, Afghanistan, Mali, Cotedivoire, South
Sudan and Democratic republic of Congo are some of recent instances of the events which leads to
humanitarian crisis in this era.’

? Adopted by the general assembly of United Nations on 28 July 1951 and entered in to force on 22 April
1954, art 1.The convention is the first multilateral treaty that provides definition for refugees and outlines
the rights entitled to those who are granted asylum and the responsibility of host states. Before,
classification as a refugee a person seeking refuge in other countries is called asylum seekers. The
convention treats refugee different from asylum seeker. According to UNHCR an asylum seeker is
someone who has left his or her home country for fear of persecution, has applied for asylum in another
and is waiting for his or her request to be processed.



refuge in another place outside his country of origin or nationality.”*This definition reflects most
dominant circumstances those currently forces peoples to left their common abode in seeking a
substitute international protection. It provided numerous parameters in defining the term refugee
in comparison to the 1951 convention related to the status of refugees. Since, it includes a
broader category of forced people of this era this paper will utilize the definition employed by
both the 1951 Convention and the OAU Convention Governing the Specific Aspects of Refugee

problems in Africa

It is common to see in international refugee history a new phase of protracted refugee people
while old problem remain unsolved.! For instances, the tragedy of the Second World War had
caused some 19 million people to be displaced in Europe.” In 1960s and 1970s a rebel against
colonialism and conflicts which is a legacy of colonialism generated a large number of refugees
in Africa and Asia.® Later in 1980s and 1990s long-term struggles, civil wars, political instability
and other events generated millions of refugees fleeing conflict in Africa, Asia and Latin
America.” These scenarios marked the recurrent nature of the global refugee crisis and lack of

durable solution.

Currently, the extent of forced displacement which causes refugee crisis has continued and is at
an all time high. Bagaric has stated that, “the most pressing and compelling human rights
crisis of our time is the massive increase in displaced people over the past decade.”
Accordingly, at the end of 2015, the number of globally displaced people was 65.3 million from

which 21.3 million persons were refugees and 3.2 million asylum seekers.” As of the end of

? Adopted by the assembly of the heads of states and government of organization of African union on 10
September 1969 and entered in to force on June 1974, art 2

* Gil Loescher, Beyond charity: international cooperation and the global refugee crisis (oxford university
1993)3

> Andrzej Bolesta(ed),Forced migration and the contemporary world: challenges to the international
system(Bialystok,2003)21

% Gil Loescher, Beyond charity: international cooperation and the global refugee crisis (oxford university
1993)75

" Andrzej Bolesta(ed),Forced migration and the contemporary world: challenges to the international
system(Bialystok,2003) 22

¥ Brienna Bagaric, ‘Revisiting the Definition of Particular Social Group in the Refugee Convention and
Increasing the Refugee Quota as a Means of Ameliorating the International Displaced Person's
Crisis(2017)69 (121), South Carolina Law Review 131

*UNHCR, ‘global trends: forced displacement’ (2015) 5 available at http://www.unhcr.org/576408cd7.pdf
last accessed on 26 January 2018 at 5. During this period the United Nations high commissioner has also

2



2016, UNHCR reported that the number of forcibly displaced person worldwide as a result of
persecution, conflict, violence or other human rights violation was at historically high level.'” At
the end of the same year situations in Syria alone causes the Syrian continued to be the largest
forcibly displaced population with 12 million people flee their home from which refugee counts

for 5.5 million people."!

Edwards has rightly stated that, ‘the continuing crisis all over the world will displace most
people to move across international boundary and the others internally for pursuit of
international protection.’lzThe world is currently experiencing an extremely serious problem
associated with refugee flow across the globe. The rate of increase at which the displaced
population in general and refugee in particular is growing for each year marked a clear instance
of international refugee crisis which is characterized by absence of durable global solution.*On
the top of this problem, developing regions continued to shoulder disproportionately large
responsibility for hosting these refugees. Currently, less developed countries are home to
majority of world’s refugees. While developed countries have a poor record in sharing

responsibilities towards addressing this problem.'*

announced the rate of increase at which the displaced population in general and refugee in particular is
growing for consecutive year since 2011.Accordingly, 42.5 million forcibly displaced people was
recorded at 2011 and these numbers has go up each year from 45.2 million in 2012 to 51.2 million in
2013 and 59.5 million in 2014.

' The commissioner has reported that the total number of forcible or involuntary displacement in this
year is totaling 65.6 million and the trends of growth in number of forcibly displaced people in each year
is also apparent in this particular year. UNHCR, ‘global trends: forced displacement’ (2016) 2 available
at http://www.unhcr.org/5943e8a34.pdf , last accessed on 25 January 2018. This figure broadly consist
different categories of people mainly a refugee who counts for 22.5 million displaced peoples, asylum
seekers counts for 2.8 million and 40.3 million internally displaced people.

' Ibid 6, the remain 6.3 million people are internally displaced person and asylum seekers

"2 Alice Edwards, ‘A Numbers Game: Counting Refugees and International Burden-Sharing’(2013)32
(1),University of Tasmania Law Review 6

" Brienna Bagaric, ‘Revisiting the Definition of Particular Social Group in the Refugee Convention
&Increasing the Refugee Quota as a Means of Ameliorating the International Displaced Person's
Crisis(2017)69 (121), South Carolina Law Review 131

" Amnesty international, ‘tackling the global refugee crisis from shirking to sharing responsibility’(2016)
available at file:///C:/Users/Guest/Downloads/POL4049052016ENGLISH%20(3).PDF ,last accessed on
23 January 2018




Under traditional international law paradigm States' responsibility in international law in general
and human rights law in particular confined to their territorial limits."> An underlying assumption
in this paradigm is that states have the resources necessary to protect those within their own
borders, and that the international community holds governments accountable if they fail to
fulfill their responsibility.'® However, some matters like environmental pollution its impact
inherently trans-boundary in nature and global in scope that one state could not find a solution
alone leaves very large problems on global community. An issue of this nature requires each
nation to act transcending their political boundary and to share responsibility in addressing

problems of this kind for the good of the entire world.

International law cites the need for responsibility sharing in addressing the problems of climate
change, pollution, security and other similar global problems requires a collective action.”’In
terms of concepts, understanding responsibility sharing relies on understanding concepts relating
to international cooperation. To this end, Suhrke has stated that ‘International cooperation is a
broadest level concept encompassing all forms of coordinated and collaborative actions
undertaken by states and used in different contexts. '8 Moreover, it has been stated that,
responsibility sharing can be understood as particular forms of international cooperation or a

subset of international cooperation.'® Accordingly, different scholars have stated that at its core,

Psee, e.g., International Covenant on Civil and Political Rights (ICCPR) adopted by the general assembly
of the UN on 16 December 1966 and entered in to force on 23 March 1976 art.2(1)

"Lindsey N. Kingston and Saheli Datta, ‘Strengthening the Norms of Global Responsibility: Structural
Violence in Relation to Internal Displacement and Statelessness’ (2012) 4, Global Resp. Protect 477
"Eiko R. Thielemann and Torun Dewan, ‘Why States Don't Defect: Refugee Protection and Implicit
Burden-Sharing’ (2004) paper prepared for presentation at European Consortium for Political Research's

Joint Session of Workshops, Uppsala, Sweden 2,available at
http://www.essex.ac.uk/ecpr/events/jointsessions/paperarchive/uppsala/wsl6/Thielemann.pdf ,accessed on
May 13 2018

'8 Astri Suhrke, ‘Burden-Sharing during Refugee Emergencies: The Logic of Collective versus National
Action’(1998) 11, JRS 399402

' Kathleen Newland, ‘Cooperative Arrangements to Share Burdens and Responsibilities in Refugee
Situations short of Mass Influx’(2011) Migration Policy Institute, Discussion Paper prepared for a
UNHCR Expert Meeting on International Cooperation to Share Burdens and Responsibilities Amman,
Jordan 1



the concept of responsibility sharing derives from the overarching norm of international

cooperation.”’

For instance, the UN charter provides that, “achieving international cooperation in Solving
international problems of an economic, social, cultural, or humanitarian character, and
Promoting and encouraging respect for human Rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion™' is among the fundamental principles
underlying the purpose of the united nations. Besides, States duty to cooperate in economic and
social affairs is also expressed in articles 55 of the UN charter and by virtue of article 56 of the
Charter, all Member States pledge to “take joint and separate action in co-operation with the UN
in order to achieve defined goals, including the resolution of international economic, social, and
related problems.” All member states of the UN are pledged to take joint and separate actions to
achieve the underlined purposes of the organization.”” Therefore, responsibility sharing is an
element of co-operation and it is a legal principle derives from the norm that requires state to

cooperate in addressing problems of global character.

In addition to the UN charter, the principle has also gained popularity in different fields of public
international law regime to solve problems which require collective action. For instance,
environmental protection is one of the international issue that face problems of collective action.
Consequently, the UNFCCC which is premised on coordinated international action has adopted
in order to address collective action problem in this area.” The importance of the joint action as
opposite to separate undertaking is also emphasized in some international human rights law
instruments. For example, the ICESCR states that: “Each State Party to the present Covenant

undertakes to take steps, individually and through international assistance and co-operation to

*Tally Kritzman-Amir, ‘Not In My Backyard: On the Morality of Responsibility Sharing in Refugee
Law’ (2009)34, Brook. J. Int'l L.376, Alex Catalan Flores, ‘Reconceiving Burden-Sharing in International
Refugee’(2016)7, Law, 7 King's Student L. Rev. 43

*! United Nations charter adopted on 26 June 1945 and entered into force 24 October 1945, art 1/3
*Volker Tiirk and Madeline Garlick, ‘From Burdens and Responsibilities to Opportunities: The
Comprehensive Refugee Response Framework and a Global Compact on Refugees’(2016) 28 (4),
International Journal of Refugee Law 658

» UN framework convention on climate change adopted by the general assembly of the UN on 9 may
1992 and entered in to force on 21 march 1994



achieve progressively the full realization of the Covenant’s rights.”** Hence, the principle of
responsibility sharing is such a vital principle having its origins from legal duty to cooperate in
general international law. It has been said that this principle is “first prominently used in the
context of debate about NATO contribution in the early 1950s in relation to military

cooperation.””

In the context of refugee issue, it is clear that international cooperation to share refugee
responsibility is the only way to successfully deal with refugee problems, that one state could not
find a solution alone. Similar to those environmental and other issues that concern the
international community as a whole, the global character of refugee issues, its international
scope, and related concerns that affect the international community as a whole was recognized
by the United Nations general assembly. * Moreover, the UN General assembly has
acknowledged a commitment to responsibility sharing in several of its resolutions in this

2
respect. 7

In the area of refugee scholarship, the terms ‘burden-sharing’ and ‘responsibility-sharing’ both
continue to be used by scholars and different actors to refer to similar ideas.” For instance,
writing in the European Union context, Thielemann has stated that attempts to replace the term
burden sharing with a call for responsibility sharing between the Member States have had little
impact on the way the public debate has been led.” According to Milner burden sharing in the

context of refugee is, “the principle through which the diverse costs of granting asylum assumed

** International Covenant on economic, social and cultural rights adopted by the General assembly of the
UN on 16 December 1966 and entered in to force on 23 March 1976,art.2(1)

»Eiko R Thielemann, ‘Editorial Introduction: Special Issue on European Burden-Sharing and Forced
Migration’ (2003) 16 JRS 225

26 UN General Assembly res A/45,adopted on 12 February 1946

77 See, e.g., UN General Assembly res 62/124,adopted on 24 Jan 2008

% Astri Suhrke, ‘Burden-sharing during Refugee Emergencies: The Logic of Collective versus National
Action’ (1998) 11, J. Refugee Stud. 399.(she has noted that, “the policy and academic discussion on
'burden-sharing'-often used interchangeably with ‘responsibility-sharing.”;see also, New York Declaration
for Refugees and Migrants, UN Doc A/RES/71/1 adopted on 3 October 2016

Para 68(it states that States committed to ‘a more equitable sharing of the burden and responsibility for
hosting and supporting the world’s refugees.”), UNHCR,Excom has also referred to ‘burden-sharing’ in
several of its conclusion.(see for example, Executive Committee Conclusion No 80 (XLVII)(1996);
Executive Committee Conclusion No 85 (XLIX) (1998)

* Eiko R. Thielemann, ‘Between Interests and Norms: Explaining Burden-Sharing in the European Union
(2003) 16, JRS 225



by the host state are more equitably divided among a greater number of States.”° Thielemann
characterizes international burden sharing as, “the question how the costs of providing collective

goods or common initiatives should be shared between states.”"

However, many scholars have
criticized that the term burden sharing implies refugee constitutes a burden for their host
countries. In this regard it has been argued that, “burden suggests that asylum seekers have lost
all human value and have become negotiable and transferable commodities leaving the

individual with no will or say.”*

Tiirk and Garlick have opined that discomfort with this approach has prompted the increasing
use of the term ‘responsibility-sharing’, wording favored by UNHCR and civil society.”
According to these authors, ‘responsibility-sharing’ casts refugees in a more favorable light, as
potential contributors and assets for their host societies and as the holders of rights that create
correlating responsibilities for States. States bearing ‘burdens’ may see themselves as passive
recipients of those arriving and seeking protection; while ‘responsibility’ can be seen to imply

legal obligations and a requirement to take positive action.’**

Accordingly, the term responsibility sharing is used in the title of this paper and referred in the
introductory part to emphasize this commitment to the principle of human rights. Though a clear
emphasis is made using the term responsibility sharing explicitly, the mentioned alternative term

may be referenced throughout the thesis for completeness of the work and to avoid confusion.

The recognition for the international cooperation to share the burdens and responsibilities for
refugees appears in the preamble of the 1951 convention on the refugees.35 In spite of this
mention, the convention does not provide a legal definition to the terms. As per, Newland

responsibility sharing which is also called burden sharing in the context of refugee is the

%0 James Milner, Refugees, the State and the Politics of Asylum in Africa ( Palgrave Macmillan 2009) 39

*! Eiko R. Thielemann, ‘Between Interests and Norms: Explaining Burden-Sharing in the European Union
(2003) 16, JRS 225

*Eggli Anne Vibeke, Mass Refugee Influx and the Limits of Public International Law( Martinus Nijhoff
Publishers 2002) 36

¥ Volker Tirk and Madeline Garlick, ‘From Burdens and Responsibilities to Opportunities: The
Comprehensive Refugee Response Framework and a Global Compact on Refugees’ (2016)28(4),
International Journal of Refugee Law 664

*1bid 665

%> Adopted by the general assembly of United Nations on 28 July 1951 and entered in to force on 22 April
1954, preamble Para 4



mechanism “in which States take on responsibility for refugees who, in terms of international
refugee law, would fall under the protection of other States or assist other States in

fulfilling their responsibilities.”®

Some writers have argue that with regard to refugees issue responsibility sharing among states is
premised on: first the refugee is a person of concern to the international community and
second, States have to share the responsibility of finding durable solutions for the people
who have been deprived of a community.’” However, it has been argued that where as the
physical presence of refugees in a certain state certainly triggers the jurisdiction of that state, the
distribution of refugee protection obligations is often unfair.*® While the 1951 Convention afford
refugees protection in the territories of asylum states, the responsibilities of other signatory states
to assist each other in the case of refugee crisis is less clear. Though the convention expresses a
clear recognition of the burden which the granting of asylum to refugees signifies to the asylum
State more often than not, it is the developing state, the poor state, and the state in the
unstable region that is left with the overwhelming responsibility of dealing with refugee flows.
If, States were to share refugee responsibilities equitably, the crisis of today would arguably be

less overwhelming and manageable.

The central question at this stage is the adequacy of the principle of reasonability sharing in
addressing the global refugee crisis. Therefore, this research is aimed at examining the adequacy

of this principle under international refugee law in addressing the global refugee crisis.

% Kathleen Newland, ‘Cooperative Arrangements to Share Burdens and Responsibilities in
Refugee Situations short of Mass Influx’(2011) Migration Policy Institute 1

7 Guy Martin, ‘International Solidarity and Co-Operation in Assistance to African Refugees: Burden-
Sharing or Burden-Shifting’(1995) 7, Int'l J. Refugee L.253,see also, Savitri Taylor, ‘The Pacific Solution
or a Pacific Nightmare: The Difference between Burden Shifting and Responsibility Sharing’(2005) 6,
APLPJ 37 (he “stated that If large number of refugees are deflected to countries with less capacity to
absorb them, any adverse impact on hosting states will eventually flow through to others.If they
cause extreme social upheaval in those countries that too will have an international ripple effect.”)

3 James L. Carlin, ‘Significant Refugee Crises since World War II and the Response of the International
Community’(1996)3, Mich. Y.B. Int'l Legal Stud 13
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1.2 Statement of the Problem
Recently, though the arrival of refugees and asylum seekers to Europe and other developed

countries are substantial® in comparison to previous entry of the kind it is the developing and
poor state that is left to shoulder with the high responsibility of hosting vast number of people
who crossed their countries boundaries pursuing international protection. The UNHCR report
show that currently nine of the top 10 refugee hosting countries are in developing regions with
84 per cent of all refugees living in these regions.40 For instance, almost all of those who have
fled Syrian crisis are now hosted in neighboring countries, specifically in Lebanon, Turkey,
Jordan, and Iraq.*' Currently, Turkey alone hosts 2.8 million Syrian refugees which represent
more than 98 per cent of the entire refugee population.**However, the trend of developing and
poor countries overburdened with large responsibility in hosting forcibly displaced people is not
only limited in relation to Syrian refugees but it has continued to be a norm to the entire refugees
across the globe.* To make things worse, the least developed countries, such as Cameroon,
Chad, the Democratic Republic of the Congo, Ethiopia, Kenya, Sudan, and Uganda, hosted 28
per cent of the global total refugee population. ** For example, according to Amnesty
international in 2016, the total refugee and asylum seeker population in Australia are 58,000
compared to 740,000 in Ethiopia. As per, this organization such unequal sharing of responsibility
is at the root of the global refugee crisis.*’This in turn imposes an additional burden on those
countries politics and economies that could be potentially “devastating to some

. 46 . . . . .
countries.” "Developing countries lack the resources to cope with both the economic and socio

% See, Euro stat ‘Asylum Statistics’ (2017), available at http://ec.europa.eu/eurostat/statistics-
explained/index.php/Asylum_statistics , last accessed on 25 January 2018

0 UNHCR, ‘Global  Trends: Forced  Displacement’ (2016) 2, available  at
http://www.unhcr.org/5943e8a34.pdf , last accessed on 25 January 2018.

“'Michael Kagan, ‘Must Israel Accept Syrian Refugees?’(2014) 50 Texas International law journal of
refugee

*“ Tbid

* Brienna Bagaric, ‘Revisiting the Definition of Particular Social Group in the Refugee Convention and
Increasing the Refugee Quota as a Means of Ameliorating the International Displaced Person's
Crisis(2017)69 (121) South Carolina Law Review

* UNHCR, ‘global trends: forced displacement’ (2016) 20

* Amnesty international, ‘talking the global refugee crisis: from shirking to sharing responsibility’ (2016)
available at, https://www.amnesty-international.be/sites/default/files/bijlagen/pol1025522016english.pdf
,accessed on 23 January 2018,4

% Peter H. Schuck, ‘Refugee Burden-Sharing: A Modest Proposal’ (1997)22 YALEJ. INT’LL.273
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political consequences of protecting large number of refugees and asylum seekers which put the

current global refugee crisis at perspective.

To the contrary, most developed states in the world are refused to relieve these overburdened
states by implementing non entree practices that prevent refugee from even reaching their
territories.*’ In developed states there is increasingly xenophobic and racist response to refugee.*®
Furthermore, many developed countries have already started to tighten their asylum regulations.
Consequently, in developing countries refugee lives are confined in camps. This would results in
refugee rights violations including the right to physical security, denial of the right to work,
access to education and other refugee rights outlined in the refugee convention.*” Military
attacks on refugee camps, recruitment of children’s in an armed conflict, rape of women and
children, arbitrary detention are also the common problems of refugees in this era.’’Smuggling,
trafficking, security’s and refugees contributions to the overall global economy are also serious
concern in the absence of refugee responsibility sharing scheme.’’ The current refugee crisis is

also a potential threats to regional and global, security and stability.

Generally, the current global refugee’s problem is almost incalculable in magnitude and
characterized by the absence of clear and obvious global solution. The distribution of refugees
across the globe is imbalanced with the vast majority hosted by the poor and developing
countries. The major international refugee law is premised on the understanding that individual
host States will provide protection to refugees on behalf of the international community. When
refugees flow into other countries even in mass influx situation, it is then the responsibility of the
receiving state to protect them, based on the principle of non-refoulement and other rights
granted in the 1951 Convention. Under international refugee law while countries that receive

refugees have certain legal obligations to assist and protect them, the legal duties of other States

" James C.Hathaway and R.Alexander Neve, ‘Making International Refugee Law Relevant Again: A
Proposal for Collectivized and Solution-Oriented Protection (1997) 10 Harvard human rights journal 120
# Patryk Kugiel, ‘the Refugee Crisis in Europe: True Causes, False Solutions’(2016)25 (4),Polish
Quarterly International Affairs

* Jeannie Rose C. Field, ‘Bridging the Gap between Refugee Rights and Reality: A Proposal for
Developing International Duties in the Refugee Context’(2010)22, International journal of refugee law
523

* Ibid

> Tbid

* Ibid 552
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to step in and help relieve this burden is less clear.”> Moreover, though states have clearly
specified obligations to provide asylum to refugees within their territory or jurisdiction
responsibility sharing, in terms of supporting refugees who are on the territory of another state, is
generally regarded by states as a discretionary act.”* Consequently, for geographical reasons,
states proximate to the source of a conflict or crisis tend to receive disproportionately large
numbers of refugees and the obligations of more geographically distant states, whether through

providing money or accepting people is less clear.”

The current context of the world refugee crisis demonstrate that the responsibility to host and
protect refugees falls disproportionately on a small number of surrounding poor and developing
states hosting 84 per cent of the world’s refugees as at the end of 2016.The number of refugees
had continued to increase over the years while the heavy weight of the responsibility increasingly
shifting towards the developing and poor countries. Hence, this study is aimed at examining the
adequacy of the principle of responsibility sharing under international refugee law to overcome

the problems that the world has faced in relation with the contemporary global refugee crisis.

1.3. Objective of the Study

1.3.1 General Objectives

The objective of this research is to explore the gaps in the existing international refugee law in
addressing the worldwide refugee crisis and to come up with possible recommendation for

improvement.

1.3.2 Specific Objectives
The specific objectives of this study are the following

» E. Tendayi Achiume, ‘Syria, Cost-Sharing, and the Responsibility to Protect Refugees’(2015) 100,
Minnesota Law Review 690;James C. Hathaway and Alexander R. Neve, ‘Making International Refugee
Law Relevant Again: A Proposal for Collectivized and Solution-Oriented Protection’(1997) 10, Harv
Hum Rts J 141
** Savitri Taylor, ‘The Pacific Solution or a Pacific Nightmare: The Difference between Burden Shifting
?Snd Responsibility Sharing’(2005) 6, APLPJ 6

Ibid
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1. To explore basic principles and concepts which are necessary for refugee protection
under refugee law and to examine their effectiveness in addressing the global refugee
crisis.

2. To identify the shortcoming of the existing international refugee law in addressing the
global refugee crisis and to recommend way out.

3. To explore the place of responsibility sharing in general international law.

4. To explore extent and limitations of responsibility sharing under the existing

international refugee law.

1.4. Research Questions
The research will answer the following research questions

1. What are the gaps in the existing international refugee law in ensuring the compliance of
states with their obligation under the same?

2. What are the norms and principles governing the protection of refugee under international
law and the challenges facing their effectiveness in addressing the global refugee crisis?

3. What is the place of responsibility sharing in international law? In particular, is it

adequate to address the current global refugee crisis?

1.5. Significance of the Study

The theme of this study gains importance in light of the increase in recent years of the number of
refugees across the globe as a result of different events taking place in most part of the world.
This research is important in understanding the adequacy of responsibility sharing under existing
international refugee law in addressing the global refugee crisis. In general, the academic
significance of the research is to broaden the knowledge of international refugee law. The study
may also serve a valuable resource for UNHCR, humanitarian workers, on governmental refugee
advocates and academics alike in their various efforts toward the common goal of strengthen
refugee protection to address the problem. The study may assist not only in meeting changing
realities in the field, but also in setting the bases of future refugee law. It also helps to ensure the
protection of human rights of refugee population and to maintain international peace and

security.
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1.6. Scope of the Study

As a study in international law, the thesis focuses exclusively on responsibility sharing at the
international level rather than in regional arrangements. Accordingly, the study shall be
international with a few case examples of how various states have applied the international
refugee law. Furthermore, the issue of refugee protection from international law perspective is
very complex that cannot be sufficiently addressed in this thesis. As a result, this thesis doesn’t
include complementary refugee protection under international human rights law in exploring the
refugee responsibility sharing and limited only to primary refugee protection aspect in

international refugee law.

1.7. Research Methodology

In order to address the issues identified above, the study is conducted with doctrinal research
method. To this end I will primarily examine both primary and secondary sources. Primary
sources including international and regional instruments devoted to the protection of refugees,
cases and conclusions given by international organizations particularly by the Executive
Committees of the United Nations high commissioners for refugees will be used. The primary
source of law will thus be the 1951 convention and 1967 protocol relating to the status of
refugees. Books, journals or scholarly articles, websites and reports will be consulted as

secondary sources.

1.8. Literature Review
Some studies were conducted by different scholars on the subject matter of the research

questions. Even though, much of them find the gaps under international refugee law in this
regard they failed to justify solidly why responsibility sharing is important in addressing the

global refugee crisis and don’t clearly hold the position taken in the present study.

We may refer to the articles by Alex Catalan Flores titled, “Reconceiving burden sharing in

3% While the article revolve around the lack of effective burden

international refugee law.
sharing and thus effective protection in the current refugee regime its contact point to the specific

questions of this research is limited and failed to hold a clear stand on the necessity of legal

% Alex Catalan Flores, ‘Reconceiving Burden-Sharing in International Refugee Law’ (2016) 7 King's
Student Law Review
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solution to the problem by expressing his doubt as to the acceptability of such overhaul of the

existing international refugee law given the existing political environment.

Tally Kritzman Amir in her article titled “Not in my backyard: on the morality of responsibility
sharing in refugee law”” finds the absence of binding law in international refugee regime
imposing extraterritorial obligation on states to assist the hosting countries in refugee protection
endeavor. However, rather than suggesting for the adoption of binding international frame work
in this regard he simply tries to argue states obligation to share responsibility on the basis of
moral ground. The study explores three schools of thought such as, the feminist critique of
international law and ethics of care, utilitarianism and distributive justice theory to explain the
moral foundations of responsibility in substantiating her main argument. In general the study
doesn’t comprehensively rationalize the necessity of responsibility sharing in addressing the
existing inequities among states in hosting and protecting refugees. Furthermore it does not
provide legal proposals in addressing the issues rather than calling states to adhere to moral

principles of responsibility sharing.

Additionally, we may consider another works by Volker Tiirk and Madeline Garlick, “From

Burdens and Responsibilities to Opportunities: The Comprehensive Refugee Response

Framework and a Global Compact on Refugees””®

55 59

and article by Shucks titled, “Refugee
Burden-Sharing: A Modest Proposal. While these articles argue that the sharing of
responsibilities among States is necessary for the adequate protection of the world’s refugees,

they proposed different solutions to how such responsibility sharing should occur.

In similar manner, Professor James C.Hathaway and R.Alexander Neve in their article “making
international refugee law relevant again: a proposal for collectivized and solution oriented
protection”® Clearly finds the gaps in international refugee law regime in relation to imposing

extraterritorial obligation on states. They designed an approach to promote burden sharing

*7 Tally Kritzman Amir, ‘Not In My Backyard: On the Morality of Responsibility Sharing in Refugee
Law’(2009)34 (2), Brook Journal of International Law

* Volker Tirk and Madeline Garlick, From Burdens and Responsibilities to Opportunities: The
Comprehensive Refugee Response Framework and a Global Compact on Refugees (2016)28(4),
International Journal of Refugee Law

* Peter H. Schuck, ‘Refugee Burden-Sharing: A Modest Proposal’ (1997) 22, Yale J. Int'l L.

0 James C.Hathaway and R.Alexander Neve, Making International Refugee Law Relevant Again: A
Proposal for Collectivized and Solution-Oriented Protection (1997) 10 Harvard human rights journal
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among groups of states they termed as “interest convergence groups.”®' They identified four tiers
of membership with these groups. “Inner core”, are states “with the strongest reason of their
shared vulnerability to refugee flow.”** According to them these states share responsibility for
the provision of temporary protection for refugees. The second is the “outer core”, and are states
their involvement includes financial support and more managed form of responsibility sharing
like resettlement in the case of special need.® the third is situation specific involvement which
refers to the states conduct of offering assistance in some specific cases including the instances
where the states identifies a connection to the refugee population based on ethnicity or
religion.® The final membership to the interest convergence group according to them is the
involvement of nongovernmental organizations. As a whole, these authors argues that the sharing
of responsibilities among states is necessary for the adequate protection of the worlds refugees,
while proposing slightly different solutions to how such cooperation should come out and they
opt toward offering policy option to the existing problem than suggesting a binding legal

solution.

However, the materials listed above provide, a solid point of departure for further research to this
particular thesis and all the above and other related researches will be used as inputs in the

course of the working of the thesis.

1.9. Limitations of the Study
Exploring the adequacy of the principle of responsibility sharing in addressing the current

worldwide refugee crisis is wide concept which needs sufficient time and resources to study each
and every details of the concept. There may be a shortage of time and resource which will
inhibits looking the concepts from different perspective. Therefore, lack of sufficient time and

resource are expected to create considerable impact on the outcome of the research.

1.10. Structure of the Study

In order to answer the issue raised in the research questions this thesis contains five chapters as

follows:

' Tbid 143
52 1bid 191
5 1bid 192
5 ibid 195
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Chapter one is an introduction which contains the proposal of the thesis. Chapter two explores
fundamental principles and concepts for refugee protection under international refugee law and
their effectiveness in addressing the global refugee crisis. Under this topic the principle of non-
refoulement, immunity against penalization and the concept of asylum, their scope, content and
limitations will be discussed. Chapter three of the thesis discuss about the place of the
responsibility sharing under general international law in addressing the collective action
problems. This chapter shall contain a brief examination of the principle under UN chapter, UN
General Assembly Declaration on the friendly relation among states, international environmental
law and human rights law. Chapter four of the thesis will show justifications why responsibility
sharing matters in addressing the global refugee crisis, examine whether the principle is adequate
under international refugee law in addressing the problem and proposes a way forward based on
the finding. Chapter five of the thesis shall contain the conclusions and recommendations of the

research.
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2. Chapter Two

Fundamental Principles Governing the Protection of Refugees under International
Law and Their Effectiveness in Addressing the Global Refugee Crisis

2.1Introduction
The most important instrument under international law dealing with the issue of refugee today is

the 1951 Geneva Convention relating to the status of refugees.®” It is the first multilateral treaty
that provides a definition for refugee, and outlines the rights entitled to those who are granted
asylum and the responsibilities of the host state. The convention included a time frame as well as
for geographic limitations on those who could be considered a refugee.®°As the number of
refugees continued to increase, in Asia, Africa, and Latin America the 1967 protocol which
supplements the convention removed this timeframe as well as geographic restrictions.®” As a
result, the rights and responsibilities outlined by the convention have become universal. The
convention together with the protocol remains the primary refugee instrument with international
applicability. The convention defined who should be considered as a refugee and spelled out
what rights these people would have. Both the convention and its subsequent protocol specify a
variety of rights for the treatment of persons that are considered to falling within this category of
refugees. Currently, they are ratified by 147 states, and therefore become the most ratified

international instruments.®®

Despite this wide ratification of the 1951 convention relating to the status of refugee and its

subsequent protocol only the few asylum countries are often forced to assume most

6 Adopted by the general assembly of United Nations on 28 July 1951 and entered in to force on 22 April
1954

% Ibid,art.1

67 Adopted by the general assembly of United Nations on 31 January and entered in to force on 4 October
1967

% UNHCR, ‘States Parties to the 1951 Convention relating to the Status of Refugees and the 1967
Protocol’ (2011), available on http://www.unhcr.org/3b73b0d63.html, , last accessed on 26 January 2018
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responsibilities related to global refugee crisis. Currently, it has become the sole responsibility of
host states to host and protect refugees with their territories. Even though, the convention is a
legally binding international treaty there has been cases where most states in the world resorted
to create restrictive legislations such as a tighter visa polices, tougher refugee recognition

procedures and pushing refugees away.®

The UNHCR has claimed that refugee protection is grounded in various principles and norms
derived from the well known sources of international instruments concerned with refugee
protection and the 1951 refugee convention incorporates the most important principles of refugee
protection that were relevant at the time it came into force and continue to be so in contemporary
times.”’ Moreover, outside the context of international refugee law, the principles governing the

protection of refugees are also present in international human rights law.

Therefore, this chapter will discuss the principle of non-refoulement, the right to asylum and
prohibition for states to impose penalty on refugees who entered the territory without
authorization among other principles. The core question will be addressed in this chapter is the
scope and limitations of these principles and concepts for refugee protection. In order to tackle
the issue the chapter will explore those principle and concepts under the 1951 convention
relating to the status of refugee in more details. In addition to the international refugee law, it is
also worth to highlight the most important international human rights provisions that deals with
principles governing the refugee protection. Furthermore, the chapter will also explore different
concerns in the convention regarding these principles and their effectiveness in addressing the

current global refugee crisis.

2.2 The Principle of Non- Refoulement

This section addresses the specifics of one of the major principles of refugee protection: the
principle of non-refoulement. The principle is often referred to as the foundation of international
refugee law. It was originally developed in international refugee regime and prohibits states to
send refugees back to their country of origin in which they could be persecuted. The most

prominent provision on the principle of non-refoulement in international refugee law today is

% Eiko R. Thielemann, ‘Why Asylum Policy Harmonization Undermines Refugee Burden
Sharing’(2004)6, European Journal of Migration and Law 54
7 Jens Vedsted-Hansen(ed), ' The refugee law reader” (1"eds,Hungarian Helsinki Committee,2015)47
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incorporated in the 1951 convention relating to the status of refugees.”' The principle of non
refoulement formulated in article 33(1) of the refugee convention read as:
No Contracting State shall expel or return “refouler” a refugee in any manner whatsoever to the

frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.

As it is explicitly stated in article 42(1) of the convention no reservation to this article are
permitted. The 1951 convention related to the status of refugee is the most widely accepted
treaties in the world.”” Consequently, the principle of non-refoulement can be considered as the
most universally accepted conventional obligations of refugee law. Various regional instruments
subsequent to the 1951 Convention clearly include regional state party’s obligation of non-

refoulement in their respective document.”

The principle of non-refoulement can be also found in a number of other international human
rights instruments. Of the fundamental international human rights treaties, the Convention
against Torture’* is the only one that contains an explicit provision on this principle. Article 3(1)
of the convention stipulates that: “no state party shall expel, return or extradite a person to
another state where there are substantial grounds for believing that he would be in danger of

being subjected to torture.””

Unlike to the Article 33 of the 1951 refugee Convention, this
provision doesn’t allow for exceptions to the prohibition of refoulement. The ICCPR does not
contain a specific article on the principle. However, the human rights committee commenting on
article (6) the right to life and article (7), the prohibition of torture, cruel, inhuman or degrading
treatment or punishment stated that, “States parties must not expose individuals to the danger of

conduct contrary to Article 7 and that they should indicate in their reports what measures they

"' Adopted by the general assembly of United Nations on 28 July 1951 and entered in to force on 22 April
1954

7 A. Duffy, ‘Expulsion to Face Torture? Non-refoulement in International Law’(2008) 20, Int’l J.
Refugee L.374

"See, OAU convention adopted by the assembly of the heads of states and government of organization of
African union on 10 September 1969 and entered in to force on June 1974, art.2 (3) No person shall be
subjected by a Member State to measures such as rejection at the frontier, return or expulsion, which
would compel him to return or remain in a territory where his life, physical integrity or liberty would be
threatened.”This treaty indicates precisely the scope of application of non refoulement principle.
However, the instruments application is limited only to regional member states and it binds a small
number of states compared with 1951 refugee convention.

™ Adopted by the UN General Assembly in resolution 39/46 on 10 December 1984 and entered into force
on 26 June 1987

7 Ibid
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have adopted to that end.”’® Moreover, Article 37 of the Convention on the Rights of the Child
prohibits the return or the refoulement of children to places where they would be at risk

of being tortured.”’

Some scholars are arguing that this principle attains customary international norm status and
applies not only to the state parties that have signed and ratified the convention but also to non
signatory states.”® Hence, the significance of the principle in protecting refugees is not debatable.
However, the principle of non refoulement in refugee law is strongly connected with the refugee
definition and its scope of application is not explicitly delineated by the conventions’ provision.
These and other debatable issues which impede the proper functioning of the principle in

addressing the contemporary refugee crisis further discussed in the following sections.

2.2.1 Extraterritorial Application of the Non- Refoulement Principle
The refugee who finds himself physically in the territory of another state should be protected by

the principle of non-refoulement. Although the principle of non refoulement is widely accepted
as the fundamental of the international refugee law’® there has been more discussion on the
extraterritorial applicability of the principle. Instances where a refugee has been intercepted
outside the border of a territory or on the border of the state on his way into the country where he
wants to apply for protection raise debate among states, scholars and concerned organizations.
Moreover, the wording of international refugee law treaties is not clear regarding extraterritorial
application of the principle. With regard to the extraterritorial application of the principle of non-
refoulement there is no uniform interpretation of the scope of obligations encompassed under the
convention.**The lack of clarity in the Article 33(1) of the 1951 Convention relating to the status

of refugee result to two contrary views, the one who claims for the expansive reading of the

7 Human right committee, General Comment No. 20(1992) article 7 replaces general comment no. 7
concerning prohibition of torture and cruel treatment or punishment human rights committees, paragraph
9

77 adopted by the UN General Assembly in resolution 44/25 on 20 November 1989 and entered into force
on 2 September 1990,art.37

" Sigit Riyanto, ‘The Refoulement Principle and Its Relevance in the International Law System’(2010) 7,
Indonesian J. Int'l L699

" Silja Klepp, ‘A Contested Asylum System: The European Union between Refugee Protection and
Border Control in the Mediterranean Sea’(2011)12, Eur. J. Migration and L 9

% Ellen F. D'Angelo, ‘Non-Refoulement: The Search for a Consistent Interpretation of Article 33’ (2009)
42, Vand. J. Transnat'l L.285
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provision and the others argue against.®! There exists disagreement among states and scholar
between the expansive and restrictive interpretation of the Article 33 of the Convention to

determine its scope of application.

A restrictive reading of Article 33 suggests that non refoulement would be limited to those who
have already entered the territory of a receiving state. Some States as well as a number of
scholars argue that the principle does not apply extraterritorially. The proponents of this
reading contend that restrictive reading is consistent with the text of the 1951 Convention, based
on the drafters' choice to use the key words ‘expel’ or ‘return’ and these words implies that only
refugees within the territory of the receiving state cannot be subject to refoulement.*” Early
commentators in the field of refugee law like Robinson also argued that, “article 33 concerns
refugees who have gained entry into the territory of a Contracting State, legally or illegally, but
not to refugees who seek entrance into this territory. In other words, Article 33 lays down the
principle that once a refugee has gained asylum (legally or illegally) from persecution, he cannot
be deprived of it by ordering him to leave for, or forcibly returning him to, the place where he
was threatened with persecution, or by sending him to another place where that threat exists, but
that no Contracting State is prevented from refusing entry in this territory to refugees at the
frontier. In other words, if a refugee has succeeded in eluding the frontier guards, he is safe; if he

has not, it is his hard luck.”™

A number of authors also believe that the principle does not apply extraterritorially since the
rights of refugees under the provisions of the 1951 refugee Convention are not
guaranteed beyond territorial boundaries.* It has been argued that refugee law, including non-

refoulement obligation, is derived from the premise that states have no duty under international

*! Tbid

%2 Guy S. Goodwin-Gill, The Refugee International Law (2d ed.Clarendon,1996)119

% Nehemiah Robinson, convention relating to the status of refugees: its history, content and
interpretation(Institute of Jewish affairs, 1953)162-3
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Refugees’ (2015)16 (1) Melb J Intl Law 3; see also, Bjarte Vandvik, ‘Extraterritorial Border Controls and
Responsibility to Protect: A View from ECRE’ (2008) 1 Amsterdam Law Forum; Vadislava Stoyanova,
‘The Principle of Non-Refoulement and the Right of Asylum-Seekers to Enter State Territory’
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law to admit refugees at their borders.® D'Angelo rightly pointed out that, following the
restrictive interpretation of article 33 of the convention, states have devised a variety of
approaches to keep refugees outside their borders declaring that such practices are consistent
with their obligations under the 1951 Convention.**Under human rights treaties in general and
the Convention against torture in particular the extraterritorial application of this principle is not
clearly stated. Though a number of articles allow for extraterritorial application under the
Convention against torture, Article 3 of the Convention which contain the principle lacks

extraterritorial application.®’

State mechanisms such as visa controls and agreements with other states to divert the passage of
refugees, keep refugees from reaching state borders and are used to exert control over territorial
integrity as a sovereign right.*® As a result of this restrictive interpretation of the non refoulement
obligation some states challenges the extraterritorial application of the principle and various
mechanisms are devised to avoid assuming responsibility for refugees. In Sale v. Haitian Centers
Council case the United States Supreme Court Stated that Article 33(1) of the 1951 Refugee
Convention does not have an extraterritorial effect.” The court argued that a physical presence
in the territory of the State is necessary and stated that “It is more reasonable to assume that the
coverage of article 33(2) of the convention was limited to those already in the country because it
was understood that 33(1) obligated the signatory state only with respect to aliens within its
territory.””” The court further stated that the term ‘expulsion’ in the text of the convention would
refer to a ‘refugee already admitted into a country’ and that ‘return’ would refer to a ‘refugee
already within the territory but not yet resident there.” Thus, the Protocol was not intended to
govern parties’ conduct outside of their national borders.”' Therefore, according to the argument
made by the US Supreme Court, the exception to the article 33(1) entails a territorial

limitation of the non-refoulement principle.

 Ellen F. D'Angelo, 'Non-Refoulement: The Search for a Consistent Interpretation of Article 33’
(2009)42, Vand. J. Transnat'l L 286

% Ibid

%7 See, article 3 of the convention on the one hand and article2, 5, 7...of the convention against torture
which is adopted by the UN General Assembly in resolution 39/46 on 10 December 1984 and entered
into force on 26 June 1987
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% Sale v. Haitian Ctr. Council, 509 U.S. 155, (1993)187
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The U.S government confirms the courts position and argues that the U.S action in the high seas
in this particular case is a matter of national policy and not contrary to its international
obligation.”® British case law adopts this line of interpretation in the European Roma case.” In
this case the court reasoned that the focus of the convention was on the treatment of refugees
within receiving state and like most international conventions it represented a compromise
between competing interest between the needs to ensure human treatment of the victims of
oppression and the wish of sovereign states to maintain control over those seeking entry to their
territory.”* The court concluded that the prohibition for refoulement doesn’t forbid states to

regulate the entrance of aligns in their territory.”

On the other hand, the supporter of expansive interpretation of non refoulement obligation
argued that the legal principle of non-refoulement is the cornerstone of the international
refugee law and ‘its duty has ordinarily been understood to constrain not simply ejection from
within a state's territory, but also non admittance at its frontiers.””® Hathaway notes that article
33 of the convention amounts to a defacto duty to admit because it could be the only means of
avoiding the consequences from risky exposure.”’ Furthermore, the UNHR on its note on the
principle argue that, “since the purpose of the principle of non-refoulement is to ensure
that refugees are protected against forcible return to situations of danger it applies both within a

State's territory, to rejection at its borders and wherever States act.””® Likewise, UNHR

%2'U.S. observations on UNCHR Advisory Opinion on Extraterritorial Application of Non-Refoulement
Obligations (Dec. 28, 2007), available at :http://2001-2009.State.gov/s/1/2007/11263 1.htm, last accessed on
2 February 2018

% Regina. v. Immigration Officer at Prague Airport et al, ex parte European Roma Rights Center et al,
(2004) UIKHL 55 (UK UL, 9 Dec. 2004)para.15

** Ibid 19

* Ibid

% Elihu Lauterpacht and Daniel Bethlehem ‘The Scope and Content of the Principle of Non-Refoulement’
(2001)UNHCR Global Consultations Para. 253;see also, Alice Farmer, ‘Non-Refoulement and Jus
Cogens: Limiting Anti- Terror Measures that Threaten Refugee Protection’ (2009)23(1), Georgetown
immigration law journal

7 James Hathaway, The Rights Of Refugees Under International Law (Cambridge University Press,
2005)301

UNHCR, ‘Note on the Principle of Non-Refoulement’(1997),available at http://www.refworld.org, last
accessed on 5 February 2018
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Executive Committee Conclusions have stressed the importance of the application of the non-

refoulement principle at the border and within the territory of States.”

Even though, the principle of non refoulement is the corner stone of refugee Convention the
debate regarding the scope of obligations of states under Article 33 of the convention leaves the
door open for states to evade their obligation. There is no convincing answer that appears from
the wording of the article 33 and relevant human rights instruments concerning the issue. This
legal uncertainty in the area affords States a legal vacuum to avoid their responsibilities of
hosting and protecting refugees. According to D'Angelo, much of the binding force of the
principle is undermined by the inconsistency of Article 33 interpretations that results in more
onerous burden for some states of providing asylum as the direct result of another state's choice
of interpretation.'®Debate continues to surround the issue of whether or not a refugee must be
inside the state in order for the right to accrue to them. Hence there is no consensus in the
literature or state practice on the application of the principle of non refoulement extraterritorially.
Since, most developed states are followed restrictive line of interpretation systematically to avoid
their obligation the worlds developing and neighbor countries of refugee generating states are
overburdened by the most refugee responsibilities. As a result, the principle of non refoulement

has failed to address the global refugee crisis.

2.2.2 Who is protected by the Prohibition of Non- Refoulement?

The 1951 Convention links the principle of non-refoulement to the determination of refugee
status. Article 33 of the 1951 refugee convention clearly refers to a refugee as a subject of the
protection granted by the provision. The refugee definition on the other hand is provided for in
the article 1 of the 1951 convention.'”' However, article 33(1) of the 1951 convention explicitly
mentions refugees as persons who should be protected from refoulement and it makes no

reference to asylum seekers. The point is whether the protection granted from non refoulement is

% UNHCR, Excom, Conclusion No.15 (XXX) 1979; Conclusion No. 6 (XXVII) 1977

' Ellen F. D'Angelo, *Non-Refoulement: The Search for a Consistent Interpretation of Article 33” (2009)
42, Vand. J. Transnat'l L 315

11 Article 1(2) of the 1951 refugee convention as it is amended by the 1967 protocol defined refugee as
“a person who owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country of his former habitual residence as
aresult of such events, is unable or, owing to such fear, is unwilling to return to it.”
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extends to asylum seekers as well or not. As mentioned above, article 33(1) itself refers only to
refugees and it doesn’t clearly answer the issue. Though it is not binding the UNHCR handbook
on procedures and criteria for determing refugee status provides that,
A person is a refugee within the meaning of the 1951 Convention as soon as he fulfills the criteria
contained in the definition. This would necessarily occur prior to the time at which his refugee status is
formally determined. Recognition of his refugee status does not therefore make him a refugee but declares

him to be one. He does not become a refugee because of recognition, but is recognized because he is a
102
refugee.

This work of UNHCR suggests that article 33 of the convention applies to all refugees, whether
or not they fit the prescribed definition. However, some states considered article 33 of the
convention is intrinsically linked to the determination of refugee status. According to Gallagher,
“these restrictive definitional efforts were motivated to keep the numbers down”'® which

heighten the current global refugee crisis.

Indeed, it is important also to note that for individuals to being granted a refugee status there is
only one motive that is provided by the convention namely “a well founded fear of persecution.”
However, it is not clear that which forms of actions at home state would be considered as
persecution. This terms on which the definition of the term refugee based neither defined

anywhere in the convention. It has been stated that the term persecution is a fluid concept which

104

is open and depends on the details of a particular case. " Hence, there is no universally agreed

definition for the term persecution in the refugee conventions and the non refoulement principle

105

is expressed in abstract and general terms without specific and clear content.”~ According to

Pirjola,

The principle of non-refoulement contains a paradox. While states have committed to respecting the
principle by joining the 1951 Refugee Convention and key human rights conventions, its content is not
established in international law. In other words, states have committed to a principle the content of which
is indeterminate. Since no common definition exists, in practice, national and international bodies have

192 UNHCR, ‘handbook and guideline on procedures and criteria for determing refugee status under the
1951 convention and the 1961 protocol relating to the status of refugees’ (Geneva 2011) Para 28
"% D. Gallagher, ‘The Evolution of the International Refugee System, in’(1989)23, International
Migration Review 581
'%Jari Pirjola, ‘Shadows in Paradise — Exploring Non-Refoulement as an Open Concept’(2007) 19, Int'l J.
Refugeel..639.According to this author, the meaning of non-refoulement for an individual depends on the
izocgntent the state parties give these concepts in particular cases.

Ibid
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extensive powers of discretion to give content to the terms 'persecution’, 'torture', 'degrading' or 'cruel'
106
treatment.

Although, the principle of non-refoulement as the cornerstone provision contained in the 1951
Refugee Convention, all the above ambiguity surrounding the definitional elements of the term
refugees pose challenges to the effectiveness of the principle in achieving its underlined
purposes. As a result, states could basically circumvent the protective regime established by
refugee convention through postponing or refusing refugee status altogether which exacerbates

the existing global refugee crisis.

2.2.3 Limitation to the Principle of Non-Refoulement

In principle under the 1951convention relating to the status of refugees no reservation can be
made to the article 33."”” However, protection granted by the principle of non refoulement is not
absolute since article 33(2) of the convention provides for exceptions. The second paragraph of

the provision stipulates that:

The benefit of the present provision may not, however, be claimed by refugee whom there are reasonable
grounds for regarding as a danger to the security of the country in which he is, or who, having been
convicted by a final judgment of a particular serious crime, constitute a danger to the community of that
country.

This provision defines the categories of refugees excluded from protection on the grounds
mentioned in the provision. Those exceptions are clearly formulated as expected threats to the
national security or danger to the community of the nation. The provision doesn’t specify the
type of acts that form a threat to the national security nor does it specify what should be

considered as a particular serious crime.

Though it has been argued that the person must be convicted for crime of high gravity by courts
final judgment all appeal mechanisms being exhausted and provided the criminal proceeding
have been conducted with full observance of the law of the place the wording of this provision

leaves up to states discretion to define what constitutes danger either to national security or the

" Tbid

197 See, the 1951convention relating to the status of refugee which is adopted by the general assembly of
United Nations on 28 July 1951 and entered in to force on 22 April 1954, article .42(1).Article 42(1)
declares that “at the time of signature, ratification or accession, any State may make reservations to
articles of the Convention other than to articles 1, 3, 4, 16(1), 33, 36-46”
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community.'® The same author succinctly argues that, “the impacts of the exceptions provided
for in article 33(2) should certainly not be underestimated, since it allows for asylum country to

. . . 10
expel or return even refugees who face the risk of extremely serious form of persecutions.”'*

Since the attacks on the World Trade Center on September 11 2001, terrorism and external
threats to the national security of states has become increasing concern of the most states in the
world.""” Following this particular incidence, there is great potential for refugee receiving states
to rely heavily on the exception to the non refoulement in enacting anti-terrorism polices to the
determent of refugee protection.''! For instance, “the United States currently rely heavily on
the language of the national security exception in Article 33(2) to exclude the right to non-
refoulement with regard to refugees who are suspected to have links to terrorism.”''* Therefore,
the determination of such a security threat lies first and foremost in the hands of states. Lack of
clarity in the convention allows contracting states a certain room to use this national security
exception to evade their responsibilities. Most of the worlds developed states have adopted
mechanisms limiting refugee flows to their territories. Due to this currently refugees choose to
cross and seek protection in the developing and poor states which are closed to refugee

generating countries.

2.3 The Right to Asylum

In 1998, Executive committee of UNHCR notes that “the institution of asylum, which derives
directly from the right to seek and enjoy asylum set out in Article 14(1) of the 1948 Universal
declaration of Human Rights, is among the most basic mechanisms for the international
protection of refugees.”''® The concept asylum is important in international refugee regime

because it represents an institution through which human personality and values can be

"% James Hathaway, The Rights Of Refugees Under International Law (Cambridge University 2005)350-
351
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"Alice Farmer, ‘on refoulement and jus cogens: limiting anti terror measures that threaten refugee
protection’(2009)23(1),Georgetown immigration law journal 13;see also, Erika Feller, ‘asylum, migration
and refugee protection: realities, myths and the promise of things to come’(2006) 18(3), International
journal of refugee law 514
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'35 UNHCR, Exec. Comm., right to seek asylum, No. 85 (XLIX) 1998,available at,
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protected.''* This prominent concept which is inextricably linked with international refugee
regime lacks universally agreed definition under international refugee regime. The concept, also,
doesn’t find explicit expression under the 1951 refugee convention and the convention

115

recognizes it impliedly.” “To fill this lacuna, the Institute of International Law did define it as

follows: “asylum means the protection which a State grants on its territory or in some other place

under the control of certain of its organs to a person who comes to seek it.””''°

Edward noted that in spite of the above effort, in today's climate of heightened security concerns
arguments revolving around State sovereignty are gaining renewed force as the ultimate right of
States to patrol their borders and to reject asylum-seekers at their frontiers.''” Many developed
countries in the world have resorted to implement restrictive asylum policies and practices in
order to deter and to prevent asylum-seekers from seeking refuge on their territory. To this end,
states use different measures like interdiction, visa controls, carrier sanctions, safe third country

118

arrangements and others.”~ The question is whether an individual have the right to be granted

asylum in the current climate of states restrictive and non-entrée polices to address the global
refugee crisis. To address this and similar issues the following section scrutinizes different

components of the wider concept of right to asylum as follows.

2.3.1. The Right of State to Grant Asylum/State Sovereignty

International protection is about secure entry into a territory in which refugees are sheltered from
the risk of being persecuted or in other ways treated in a prohibited manner, or in a way that is inhumane or
degrading. The challenge is to reconcile this universal protection concern with the fact that all of the
Earth’s territory is in controlled or claimed by governments, who to a greater or lesser extent restrict access

.s 119
to non-citizens.

The concept of Sovereignty implies that, nation states have the sole control over its territory and

therefore have the right to determine which people are allowed to enter their geographical

"% Cristiano D'Orsi, ‘The AU Convention on Refugees and the Concept of Asylum’(2012)Pace Int'l L.
Rev. Online Companion 225
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policy in Europe'(2001) New Issues in Refugee Research: Working Paper No. 50,1,available at
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Human Rights Language’(2009) 11, European Journal of Migration and Law 347
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borders."”” Under classical international law, granting asylum has been viewed as the right of a
state, rather than the right of an individual.'*' It has been further stated that asylum is viewed as
the right of each sovereign State to freely decide to grant protection within its jurisdiction

122 The Declaration

and no obligation could be drawn from international law in this respect.
on Territorial Asylum strengthens this position and provides that, “asylum granted by a State, in
the exercise of its sovereignty, to persons entitled to invoke Article 14 of the Universal
Declaration of Human Rights shall be respected by all other States.”'** Further, article 1(3) of
this declaration vests the state of asylum with the authority “to evaluate the grounds for the grant

of asylum.”

Similarly, regional instruments reinforce the existence of norms under international refugee law
in favor of states right to grant asylum. For example, the OAU Convention Governing the
Specific Aspects of Refugee Problems in Africa provides, that member state of the Organization
of African Unity “shall use their best endeavors consistent with their respective legislations to
receive refugees.”'** The Asian-African Legal Consultative Organization's Bangkok Principles
on the Status and Treatment of Refugees indirectly strengthened this concept, by stating that “a
State has the sovereign right to grant or to refuse asylum in its territory to a refugee.”'** Thus, the
right of a state to grant asylum follows from the principle that every sovereign state has exclusive
control over its territory and also over the people within their territory. States decide who is
allowed to enter and stay in their territory as a refugee.® In the 1950 Asylum Case, the

International Court of Justice decision reflects this prevailing norm emphasizing that each State

Thomas Gammeltoft-Hansen, “Access to Asylum: International Refugee Law and the Globalization of
Migration Control ”(Cambridge: Cambridge University Press, 2011)21

2'paul Weis, ‘Legal Aspects of the Convention of 25 July 1951 Relating to the Status of Refugees’
(1953) BRIT. Y.B. INT'L L 481.See also; Felice Morgenstern, *The Right of Asylum’ (1949) BRur. Y.B.
INT'L L 327.this author contend that according to general international law as at present constituted, the
so-called right of asylum is a right of States, not of the individual.

12 Salvatore Fabio Nicolosi,’Re-Conceptualizing the Right to Seek and Obtain Asylum in International
Law’ (2015) 4 Int'l Hum. Rts. L. Rev 304

12 Adopted by the general assembly of United Nations on December 1967, A/RES/2312(XXII),article
1(1) ,available at http://www.refworld.org/docid/3b00f05a2c.html, last accessed on February 15 2018
'2*Adopted by the general assembly of the heads of states and government of organization of African
union on September 1969 and entered in to force on June 1974.
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holds a full competence to grant or deny asylum within its jurisdiction. The Court states that,
‘the decision to grant or refuse asylum in no way derogates from the sovereignty of that
State.”'’ From this also follows that every sovereign state has the right to grant or deny

asylum to the people within their territory.'?®

According to Mirkos and Jhon, states utilize this right frequently by placing restrictions over
their borders of who can enter and remain in the territory and increasing their migration
control. '*° States have retained their sovereignty in interpretation and application of the
Convention obligations which often practiced by states weighing the interest of the state against
the interest of refugee. However, States may be under a moral obligation to admit asylum seekers
to their territories and to grant them asylum therein and in the municipal law States may

even have assumed a legal obligation to do so.

2.3.2 The Right of Individual to Seek Asylum

The second aspect of the right of asylum is the right of an individual to seek asylum. This is an

B0t is the right of an

individual right that an asylum-seeker has in relation to his state of origin.
individual to leave his country of residence in pursuit of asylum. For a person to benefit from
international protection, he/she needs to be able to lodge aclaim for asylum. The right to
seek and enjoy asylum was first given universal recognition in the Universal Declaration
of Human Rights."*! Article 14 of the Declaration stipulates that, “Everyone has the right to
seek and to enjoy in other countries asylum from persecution.” However, unlike to other

subsequent human rights instruments this document lacks binding forces. After the adoption of

this Declaration the discussion on the right to asylum continued, and resulted in the Declaration

1" Colombian-Peruvian ~ Asylum  Case (Colombia v Peru)Judgment,ICJ Reports 1950, 266 at
274,available at  http://www.icj-cij.org/files/case-related/7/007-19501120-JUD-01-00-EN.pdf, last
accessed on 22 February 2018

'Roman Boed, ‘The State of the Right of Asylum in International Law’(1994) 5, Duke J. Comp. & Int'l
L.3

'®Bagaric, Mirko and Morss, John, ‘State Sovereignty and Migration Control: The Ultimate Act of
Discrimination?’ (2005-2006) 1(25), Journal of Migration and Refugee 26

1% Roman Boed, "The State of the Right of Asylum in International Law’(1994) 5, Duke J. Comp. & Int'l
L.7

! Adopted by the general assembly of United Nations on December 1948, GA Res 217A (III), UN Doc
A/810
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on Territorial Asylum."** Similar to the UDHR this particular Declaration neither resulted in a
binding document. Moreover, the Refugee Convention does not mention a right to seek asylum
explicitly. Aside from being expressed in various non binding documents those are related with
refugee protection, individual’s right to seek asylum is not explicitly incorporated under

international refugee law.

2.3.3 The Right of an Individual to be granted Asylum

According to Edward, the 1951Convention and its 1967 Protocol ‘clarify the minimum standards
implicit in the application of Article 14 of the Universal Declaration of human rights. And place
a duty on States parties to grant, at a minimum, access to asylum procedures for the purpose of

refugee status determination.’'*

However, due to the notion of state sovereignty, international
community’s failed to come up with international norm that obliges states to grant asylum and
consequently accept refugees into their territories.'** Although article 14(1) of the Universal
Declaration of Human Rights proclaims the right of an individual “to seek and to enjoy in other
countries of asylum from persecution,” there is no explicit mention of a right to be granted
asylum. As it is noted by Kuruk, Article 14 of the Declaration was based on the concept of
asylum as a right of the state to grant asylum, rather than as right of the individual to be granted
asylum.'* Besides, the 1967 UN Declaration on Territorial Asylum doesn’t make change to

existing international law with respect to an individual’s right to receive asylum in a particular

state. No obligation to grant asylum is laid down in this particular declaration.'*

Although the 1951 Convention relating to the status of refugees and its 1967 additional Protocol
have the apparent purpose to give protection to refugees, they don’t provide a right to be

granted asylum."*’ The Convention lefts granting asylum to state discretion and doesn’t establish

2 Adopted by the general assembly of United Nations on December 1967, A/RES/2312(XXII),article
1(1) available at http://www.refworld.org/docid/3b00f05a2¢.html, last accessed on 23 February 2018
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L.302
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Liberian Refugees’ (1999) 35, STAN. J. INT'L L.321

1% Patricia Hyndman, "Asylum and Non-Refoulement — Are These Obligations Owed to Refugees under
International Law’(1982) 57, Phil. L.J.54
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a legal obligation for the states to admit asylum seekers into their territory. The United Nations
High Commissioner for Refugees explains in the Handbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees that, “the granting of asylum is not dealt with in the 1951 Convention or the
1967 Protocol.” '*® Thus, as with other international instruments concerned with refugee
protection discussed above, this fundamental refugee instrument doesn’t vest an individual with
a right to be granted asylum. Moreover, regional refugee specific instruments also do not provide
for an individual's right to be granted asylum.'* Furthermore, Gil Bazo affirms that there is no

international recognition of the right to be granted asylum of universal scope.'*’

Contrariwise, Edward points out that “access to asylum procedures are an implied right under the

1951 Convention, without which obligations of non-refoulement, including rejection at the

d 29141

frontier, could be infringe Furthermore, Nicolosi argue that the discretion of states is not

142

unfettered and State sovereignty has to be counterweighted by human rights. No adjudicative

mechanism at the international level appears in the field of asylum and refugee for the better

understanding of this issue. However, some of the regional human Courts judgments try to

143

disconnect asylum from the absolute sovereignty of the state. ™ In this regard, Stoyanova points

International Law’(1982) 57, Phil. L.J (This writer argues that ‘The position under the 1951 Convention
is that, although it does comprise the most comprehensive code of the 'basic rights of refugees'-
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out that the European Court of Human Rights judgment in Vilvarajah and others v. United
Kingdom case implies the prerogatives of states to control entrance, residence, and deportations

144

of aliens are subject to certain human rights obligations. Furthermore, the right has been also

noted in the Vienna Declaration and program of action. '*

However, the question remains as to who exactly is obliged to then provide this right. According
to Costello, states continue to dispute the existence of an individual right to asylum in a country
of one’s choosing and continue to develop policies to deflect asylum seekers elsewhere.'**Due to
this gap within the 1951 convention and in the international human rights treaties there have
been cases where states have even resorted towards shifting the responsibility onto others, by
creating restrictive legislation such as tighter visa policies and tougher refugee recognition
procedures, and in some, even pushing refugees away. '*’ As a result, the countries of first
asylum most often developing and poor are forced to bear the brunt of the cost of hosting and
protecting large numbers refugees. Currently, due to these restrictive measures implemented by
most developed states majority of refugee hosting countries are generally unable or unwilling to
respect the 1951 Convention and refugees are often confined to camps, denied the rights granted
to them as refugees and their human rights violations.'* Generally, it is unclear under
international law in general and refugee law in particular the extent to which individual has the
right to enter and reside in other countries. In most cases this ambiguity forces countries which
are poor, developing or with liberal asylum policies to assume more responsibility related to

refugees which worsen the contemporary global refugee crisis.

“Vadislava Stoyanova, The Principle of Non-Refoulement and the Right of Asylum-Seekers to Enter
State Territory’ (2008) 3, Interdisc. J. Hum. Rts. L. 2

“*Vienna Declaration and Program of Action adopted by the World Conference on Human Rights on
25 June 1993, UN Doc. A/C ONF./57/23, Part1(23)

*Cathryn Costello, ‘The Asylum Procedures Directive and the Proliferation of Safe Country Practices:
Deterrence, Deflection and the Dismantling of International Protection?’(2005)7, European Journal of
Migration and Law 35

"7 Eiko R. Thielemann, 'Why Asylum Policy Harmonization Undermines Refugee Burden
Sharing’(2004)6, European Journal of Migration and Law 54

'8 Elizabeth Holzer, "What Happens to Law in a Refugee Camp’ (2013) 47, Law and Soc'y Rev. 837
(2013); see also, James Hathaway, ‘A global solution to a global refugee crisis, Global Rights, Debate on
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2.4 Immunity against Prosecution
As it is clearly discussed in the previous section states obligation to grant asylum for those who

seeking protection from persecution is not clearly stipulated under international refugees and
human rights law. Additionally, the Current state practices revels that most countries in the
world are not willing to offer refugees legal admission to their territories. Several countries have
responded to the contemporary global refugee flows by introducing domestic deterrent
mechanisms including mandatory detention policies as a result of which refugees are resorted to
take irregular journey and border crossing.'* In the middle of this contemporary state practices,
there exists, however, international refugee norms which forbids penalization of refugees for
their illegal entry. Therefore, in the following section the elements of this norm under
international refugee convention as well as its effectiveness in serving its underlying promise

will be discussed.

2.4.1 With respect to Illegal Entry or Presence

Illegal entry would include securing entry in to the territory of other states through the use of
different mechanisms without receiving the authorization of the refuge state. The Refugee
Convention specifically provides that states may not penalize asylum seekers for their
unauthorized entry or presence in a foreign territory. Article 31(1) of the convention stipulates
that:
The Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees
who, coming directly from a territory where their life or freedom was threatened in the sense of article 1,

enter or are present in their territory without authorization, provided they present themselves without delay
to the authorities and show good cause for their illegal entry or presence.

Hathaway considers that Article 31 denies governments the right to subject refugees to any
detriment for reason of their unauthorized entry or presence in the asylum country.'**Under this
basic principles, the right to liberty and security of the person in general and refugee in particular
requires states to treat refugees with liberty and may not detain asylum seekers based solely on
their illegal entry. This is an acknowledgment of the fact that “the refugees frequently have no

time for immigration formalities since the conditions that force them to leave their home states

"“Thomas Gammeltoft-Hansen; and Nikolas Feith Tan, ‘Beyond the Deterrence Paradigm in Global
Refugee Policy’(2016) 39, Suffolk Transnat'l L. Rev.638

1% James Hathaway, The Rights Of Refugees Under International Law (Cambridge University Press,
2005)410
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do not allow to them do.”"! However, in presence of this norm, there exist some controversial
points associated with the application of the principle eroding its protective scope in the

contemporary refugee situations as discussed in the following sub sections.

2.4.1.1 Scope of Protection
In the same way that protection against refoulement formulated under the 1951 refugee

convention, the benefit of immunity from penalty under article 31(1) of the refugee convention
for illegal entry extends to refugees. A refugee is defined under article 1(A) 2 of the Refugee
Convention. Once an individual satisfies the criteria within this definition they are entitled to the
protections and rights guaranteed under the Refugee Convention.'**As it is discussed above in
the section dealing with the non refoulement principle the refugee convention doesn’t deal
expressly with the rights of asylum seekers. However, the UNHCR contends that although
expressed in terms of refugee the protection in article 31 would be devoid of all effect unless it
also not extended to asylum seekers.'*®> The 2001 Expert Roundtable Summary Conclusions
provided that,

The effective implementation of Article 31 requires that it applies also to any person who claims

to be in need of international protection; consequently, that person is presumptively entitled to

receive the provisional benefit of the no penalties obligation in Article 31 until she/he is found not to
be in need of international protection in a final decision following a fair procedure.154

Similarly, Hathaway argues that Article 31 requires no more than physical presence,
therefore, the provisional benefit must be granted to all persons claiming refugee status
until they are finally determined not to be Convention refugees.'”> However, it has been stated
that nowadays the definition of a refugee has been strictly interpreted based on the Convention

and has been used by many states to refuse to take in refugees.'**Even though, the purposive

"!Guy S. Goodwin-Gill, "The Detention of Non-Nationals, with Particular Reference to Refugees and
Asylum-Seekers’(1986) 9, In Defense of the Alien 142

12 James Hathaway, ‘What’s in a label?’(2003) European Journal of Migration and Law 5

'3 UNHCR, 'handbook and guideline on procedures and criteria for determing refugee status under the
1951 convention and the 1961 protocol relating to the status of refugees’ (Geneva 2011) Para 28

'3 Experts Roundtable Summary Conclusions organized by the United Nations High Commissioner for
Refugees and the Graduate Institute of International Studies, Geneva,Switzerland,8—9November(2001)
Para 10(g)

'3 James Hathaway, The Rights Of Refugees Under International Law (Cambridge University Press,
2005)389

"**Jackson Ivor. ‘The 1951 Convention Relating to the Status of Refugees: A Universal Basis for
Protection.’(1991) 3, Int'l J. Refugee L. 403
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reading of the article 31(1) supports the argument offered by the above organization and scholars
the proliferation of restrictive asylum polices in most part of the world blurred the full operation

of the principle to the asylum seekers.

2.4.1.2 The Condition of Immunity

Refugee who flees from risk of being persecuted may invoke article 31 of the convention to
avoid penalties for their entry or presence. However, convention puts conditions which must be
satisfied before invoking the entitlement provided. These qualifying conditions reflect a notion
of good faith on the part of the refugee and Only refugees who come forward of their own
initiative their by demonstrating their good faith are immune from penalization for breach of
immigration laws.">"Firstly, refugees will not be penalized for unauthorized entry or stay,
but this is subject to the qualifying condition that they must come forward to the
authorities promptly once in the State.'”® They must do so in a particular manner, namely
‘without delay’. According to Costello, by doing so, the drafters take in to account for the
States’ interest in the early identification.'” Given the personal circumstance and special
situation of asylum seekers, there is no time limit which can be mechanically applied or
associated with the expression without delay. As a result, some states interpret this requirement

too restrictively.'®

Secondly, article 31 of the convention requires refugees to come directly to be accorded with
conventions protection. It has been argued that the expression coming directly incorporated in
the provision is not requires refugee to come directly from their country of origin. The
expression is not only refers to coming from the country of origin or residence, but also includes
coming from any ‘territory’ where the refugees’ life or freedom is threatened.'®' In addition, the
Excom in its conclusion stated that, ‘there is no obligation under international law for a
person to seek international protection at the first effective opportunity’ and that the

intentions of the asylum-seeker as regards the country in which he wishes to request

7 Tbid 390

138 Cathryn Costello, ‘article 31 of the 1951 convention relating to the status of refugees’ (2017) UNHCR
legal and protective policy research serious, available at http://www.refworld.org/pdfid/59ad55c24.pdf.
last accessed on 26 February 2018
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asylum should as far as possible be taken into account. Regard should be had to the
concept that asylum should not be refused solely on the ground that it could be sought
from another State.”'®® According to this committee, refugees are not required to have come
directly from their country of origin. However, this criterion is the most contentious element of
article 31 of the convention and some jurisdictions interpret the expression coming directly
restrictively. For instance, Costello stated that “in Hungary, courts have found asylum-
seekers in Hungary not to have come directly when they entered from Serbia, simply on

»163 Therefore, on the

the basis that Serbia was designated as safe by government decree.
basis of this interpretative freedom most states in the world are devised different measures to
deflect and contain refugees in countries and region of first destination which currently increases

the responsibility of the major refugee hosting states.

Thirdly, the 1951 convention Article 31(1) requires that refugees who can entry the country
without permission should show a good cause. However, the notion of good cause has been a
source of difficulty and some have agreed that flight from risk of being persecuted is good cause
in itself for illegal entry. The 2001 Expert Roundtable Summary Conclusions provide that,
‘having a well-founded fear of persecution is recognized in itself as good cause for
illegal entry. To come directly from such country via another country or countries in
which she/he is at risk or in which generally no protection is available, is also accepted
as good cause for illegal entry. There may, in addition, be other factual circumstances which

. 164
constitute good cause.’

2.4.1.3 The Nature of Immunity

Article 31 of the refugee convention proscribes state penalization of refugee who enters a
territory to escape threats on their lives, even if the refugee enters without authorization. Even

though the right not to be penalized for method of arrival is fundamental norms of the refugee

'UNHCR Executive committee, refugee without an asylum country: Conclusion No 15 (XXX)
(1979)

19 Cathryn Costello, ‘article 31 of the 1951 convention relating to the status of refugees’(2017) UNHCR
legal and protective policy research serious 28, available at http://www.refworld.org/pdfid/59ad55c24.pdf. last
accessed on March 3 2018

1% Expert Roundtable Summary Conclusions organized by the United Nations High Commissioner for
Refugees and the Graduate Institute of International Studies, Geneva,Switzerland,8—9November(2001)
Para 10(e)
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convention'® the term penalties is not defined in article 31. As Guy Goodwin-Gill has noted, the
term penalty include measures, which creates unnecessary limitation to the full enjoyment of
rights granted to refugees under international refugee law applied by States against refugees and
the drafters appear to have had in mind measures such as prosecution, fine and imprisonment.'®
As the object of the provision is to prevent punishment for illegal entry, Goodwin-Gill adopts a
broad interpretation of 'penalty' to encompass detention.'®” Therefore, the broader interpretation
of the provision at hand suggests refugee should not be subjected to punitive detention condition.
However, many states deviate from this line of interpretation and deprive the freedom of

refugees.

2.4.2 Exceptions to the Principle of Immunity against Penalization
As it is discussed above, once refugees enter the territory, states are prohibited from taking
measures that penalize them for their presence or entry. Basic human rights are recognized by
refugee law such as freedom of movement and the right to liberty and security of person.'®®
However, the Convention recognizes that, in certain circumstances, States may impose
restrictions on freedom of refugees. Article 31(2) of the convention stated that:
The Contracting States shall not apply to the movements of such refugees restrictions other than those
which are necessary and such restrictions shall only be applied until their status in the country is

regularized or they obtain admission into another country. The Contracting States shall allow such
refugees a reasonable period and all the necessary facilities to obtain admission into another country.

States are not allowed to impose restrictions in the freedom of movement of refugees other than
those that are necessary. But the convention doesn’t provide criteria as to what constitutes
necessary. The refugee convention doesn’t address the procedure to be followed by states to

ensure a balance is maintained between the rights of refugees and the legitimate interest of the

'%yon Sternberg, "Reconfiguring the Law of Non-Refoulement: Procedural and Substantive Barriers for
Those Seeking to Access Surrogate International Human Rights Protection’(2014) 2, J Migration & Hum
Sec 330

"Guy S. Goodwin-Gill, ‘Article 31 of the 1951Convention relating to the Status of Refugees: Non-
penalization, Detention, and Protection’(2001) a paper prepared at the request of the Department of
International Protection for the UNHCR Global Consultations, available at
http://www.unhcr.org/3bcfdf164.pdf , last accessed on 5 March 2018
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state.'® Besides, the lack of enforcement mechanisms or judicial/quasi judicial body to rule on
the interpretation, scope and right stipulated in the refugee convention gives a state a wide
margin of appreciation in interpreting the words.'”® Currently, the absence of procedures to be
followed or lack of any mechanisms for the interpretation or enforcement of the rights in the
convention and the ambiguity of words leads state to use the loophole to subject refugees to

detention and other coercive measures.

2.4.3 The Current Climate of Detention of Refugees and the Protection Gap
The 1951Convention has directed that refugees who are coming directly from danger should get

immunity from such penalties including detention. As it is pointed in the previous section,
though article 31(2) of the convention provides for the narrow exception, it gives a margin of
discretion to the state parties to define and apply as to what constitutes necessary reasons to
deprive refugee’s rights. The practice of detaining refugee is still considered as a manifestation

171

of state sovereignty. = As a result, many refugees across the globe who are searching for

protection from their plight are now facing detention and states use it as a means of reducing the

number of applicants.'’*

The UNHCR at various occasions argued that a deterrence policy is in contravention with the
goal of refugee protection. This organization Concerned with wide state practices in this regard,
has issued guidelines on the detention of asylum seekers. The guideline clearly state that the use
of “detention that is imposed in order to deter future asylum-seekers, or to dissuade those who
have commenced their claims from pursuing them, is inconsistent with international norms.”'”
The guidelines also reiterate that states must not use detention as a punitive or disciplinary

measure or as a means of discouraging refugees from applying for asylum and detention of

'“E Arboleda and I Hoy, ‘The Convention Refugee Definition in the West: Disharmony of Interpretation
and Application’ (1993) 5, International Journal of Refugee Law

' James Hathaway, ‘A Forum for the Transnational Development of Refugee Law: The IARLIJ’s
Advanced Refugee Law Workshop’ (2003) 15, International Journal of Refugee Law

"an Bryan and Peter Langford, ‘The Lawful Detention of Unauthorized Aliens under the European
System for the Protection of Human Rights’(2011)80(2), Nordic Journal of International Law 195-210
'"Guy S. Goodwin-Gill, ‘The Detention of Non-Nationals, with Particular Reference to Refugees and
Asylum-Seekers’(1986) 9 In Defense of the Alien139

'"UN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Alternatives to Detention (2012)Para 32, available at
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asylum seekers in police cells is not deemed appropriate.'’*Noting with the deep concern, the
executive committee stated that,
while the detention of such persons who do not possess identity papers or use false ones is used as a basis
for mandatory detention in several countries, states need to bear in mind that making a quick decision to

escape persecution in one’s home country can inevitably lead to leaving behind important personal
belongings and documents; thus asylum-seekers should generally not be detained on this basis alone.'”

Despite the above organization work, state practice all over the world reveals that the detention
policy and detention of refugees in practices becoming a routine activity. A large numbers of
refugees in different parts of the world are currently the subject of detention. Almost all the
countries of Europe, the US, Canada, and Australia do exercise a detention policy towards
refugees and asylum seekers. As per O’Nions, competitive restrictionism among states are
developed, and “each state wants to out-do the other in the restrictions it applies to incoming

asylum seekers, so as not to end up a favorite destination state.”'"®

Many European states
have taken recourse to detaining asylum seekers when they arrive in their territories, often on the
basis of having false or no travel documents or if they have entered the country illegally.'”’
Hathaway noted that almost all Member States of the European Union have enacted legislation
which provides for the detention of asylum seekers that ranges from exceptional to detentions
which is systematically applied to all those who enter the country illegally.'”® For instance,
Lithuania has legislation that provides for criminal sanctions for illegal entry.'” Accordingly,
refugees that enter Lithuania illegally can be detained directly on criminal grounds. On the top of
this the conditions of the detention facilities in some member states of European Union are not
conducive which raises another human rights concern of refugees. For example, it has been

stated that “in Greece the detaining condition is appalling at which the refugees and asylum

seekers had been locked in a small room with twenty other people, had not been let out in the

174 :
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open air, had only been allowed to the toilet at the discretion of the guards, was given very little

to eat and had to sleep on a dirty mattress.”'™

In USA detaining asylum seekers is also used as a deterrent to discourage refugees to arrive in
the country. Johnson has stated that in the USA, asylum seekers could perceive the detention
system in place as penalizing them for trying to seek refuge in the United States; prison- like
conditions and being treated like a criminal certainly adds to this perception, and might, from the
government’s point of view, act as an effective deterrent for other asylum seekers.'®' In the UK,
the Oakington detention center was opened that was specially designed to contain incoming
asylum seekers which are used to deter future flows.'®* Similarly, increasing number of refugees
and asylum seekers in Australia are detained in the absence of evidence that they pose a danger
or that they may abscond.'**According to O’Nions, the use of detention measure against refugees
and asylum seekers transmit a double signal - warning other asylum seekers to take a detour to
another country and luring voters who wish to take a tough stand against the other. '®* This leads
to the rising populisms in most part of the world as a threat to the present refugee protection
regime. For instance, Europe has seen the rise of populism and discrimination against
refugees, out of fear not only that they threaten the cultural makeup of those countries, but
also out of fear of terrorism.' As a result, refugees are often forced to remain in countries of

first asylum.

2.4.4 Conclusion
This chapter has brought out three major principle and concepts of refugee protection under

international refugee and human rights law. The chapter examines the principle of non

refoulement, immunity against penalization and the right to asylum under international law and
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Regulation’(2011) 30 (3), Refugee Survey Quarterly 117-118
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their effectiveness in addressing the global refugee crisis. These principles and concepts are of
outmost importance for all refugees and unquestionably the cornerstone of international refugee

protection.

The central purposes of the principle of non-refoulement is the prohibition of the return, in any
manner whatsoever, of refugees to countries where they may face persecution. This principle is
enshrined in various international refugees and human rights instruments. States have a duty not
to send back individuals to a state where they would face persecution. However, the 1951
refugee convention which is the primary international refugee instrument suggests that only
refugees in the meaning of the refugee Convention can enjoy the protection. With regard to the
ambits of the extraterritorial application of the principle of non-refoulement the wording of the
Article 33 of the Refugee Convention fails to consider the current context of the provision and its
current practice. Hence, the effectiveness of the principle in addressing the global refugee crisis

requires interpreting the article in according to its current context and practice.

With regard to immunity against penalization the Refugee Convention specifically provides that
states may not penalize asylum seekers and refugees for their unauthorized entry or presence in a
foreign territory. However, there exist some controversial points associated with the application

of the principle eroding its protective scope in the contemporary refugee situations.

The right to asylum is an important concept with the pending contemporary refugee crisis. The
Universal Declaration of Human Rights recognizes the right to seek and enjoy asylum as
a basic human right. Without this right the fundamental rights recognized under international
refugee laws would be meaningless. However, concerning this right there is difference among
scholars. As international stands today, it is unclear in international law the extent to which

individuals has the right to enter and reside in other countries.

Despite their importance in refugee protection, these principle and concepts are formulated in the
refugee convention and human rights law in a way that they allow states a certain margin of
interpretation and room to maneuver. Consequently, majority of developed country tended to use
these loopholes in the convention and implement policies and followed sophisticated methods of
avoiding refugee responsibilities. As a result, refugees are often forced to remain in countries of

first asylum. Today only small numbers of states in the world are confronted with refugee
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responsibilities. Therefore, in presence of these principles refugee protection is not guaranteed on

a global level and the crisis is not mitigated.
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Chapter Three

The Concept of Responsibility Sharing Under International Law

3.1 Introduction
The previous chapter has concluded that the principle of non-refoulement, immunity against

prosecution and the right to asylum those considered as pillars of refugee regime are formulated
in the refugee convention in a way that they allow states a certain margin of interpretation and
room to maneuver. Because of this only small numbers of states in the world are shouldered with
heavy refugee responsibilities. Bearing this in mind this thesis aims to search for the other
principle called responsibility sharing in relation to the global refugee problems. Before
examining the main research question that is the adequacy of the principle of responsibility
sharing under international refugee law this chapter shall examine this principle under
international general international law. Accordingly, the chapter will research in to the root of the
principle under international law and its place in general international law in addressing issues

requiring collective action from international community.

Under traditional international law, states are the primary agent of responsibility and it is only an
international wrongful act that generates legal responsibility of states. This Classical
international law which consists principally of a negative set of rules of abstention which is
designed to ensure the peaceful coexistence of all sovereign states is very insufficient for
international relations in which states have other shared aims.'™ According to Bernhardt, “for
contemporary society responsibility is a key category of self reflection which therein seeks
reassurance after the loss of metaphysics and the end of utopian expectations of social
progress.” '®” Accordingly, in the modern international law context broader debate invoke
responsibility in the sense of fundamental obligation of states for the purpose of fundamental

human rights and on other similar issues concerning global community as a whole.'®®

'%Rudolf Bernhardt, International relations and legal cooperation in general diplomacy and consular
relations in encyclopedia of public international law (Elsevier science Publishers B.V 1986)194
187 110
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American journal of international law 244
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Contrary to the traditional individualistic approach contemporary international law makes a
range of uses of the term responsibility in wide range of meaning. Concepts such as a
responsibility to protect, common but differentiated responsibility and others have found their
ways in different fields of international law. Thus, it is worthwhile to remember that international
responsibility of states can be either negative or positive. In this regard, Murphy has succinctly
stated that “we have to consider not just breaches of negative duties such as a duty not to harm,
but also breaches of positive obligations such as a duty to benefit others or promote justice or
just institutions.”l89C0nsequently, transnational issues that are of international concern has been
put forward as a foundation for international human rights protection in general and in other
areas of international law which call states to act beyond traditional paradigm of

responsibility.'”

International law cites the need for responsibility sharing in addressing the problems of climate
change, pollution, security and other similar global problems."! In this context, responsibility
sharing is defined as the “distribution of costs and benefits between states for addressing a
particular global challenge.”'®* Hence, at the outset, it is necessary to inform that the term
“responsibility” used in this thesis does not mean the legal consequences of international
wrongful acts. Instead, responsibility in this thesis should be understood to signify that

something is imposed upon States towards solving common international problems.

Therefore, understanding responsibility sharing relies on understanding concepts relating to

international cooperation.'”” ‘International cooperation is a broadest level concept encompassing

" Liam Murphy, International responsibility, in Samantha Besson and Jhon Tasioulas (eds), the
philosophy of international law (oxford university press 2010)304

"Laura Horn, ‘The Implications of the Concept of Common Concern of a Human Kind on a Human
Right to a Healthy Environment’(2004)1, Macquarie Journal of International and Comparative
Environmental Law 236

YEiko R. Thielemann and Torun Dewan, ‘Why States Don't Defect: Refugee Protection and Implicit
Burden-Sharing’ (2004) paper prepared for presentation at European Consortium for Political Research's
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all forms of coordinated and collaborative actions undertaken by states and used in different
contexts.”'” According to Bernhardt, international cooperation means the obligation to enter into
such coordinated action so as to serve specific objective.'” This international law of cooperation
had emerged as a new international order between the first and the second world wars of the 20"

century. 196

Cooperation in international law can be manifested in many forms. Accordingly, it has been
stated that, responsibility sharing can be understood as particular forms or a subset of
international cooperation.'”” Moreover, different scholars have opined that at its core, the
concept of responsibility sharing derives from the overarching norm of international
cooperation.'”® The principle of responsibility sharing which is the focus of this thesis in general
and of this chapter in particular is rooted in and derives from this overarching concept of
international law. This rule of international law that calls on states to cooperate and share
responsibility on matters concerning international community is incorporated in different
instruments of international law. But this research will focus on UN charter, 1970 UN friendly
Declaration on Principle of International Law Concerning Friendly Relations, on international
environmental law and international human rights law in discussing the places of responsibility

sharing in international law.

The UN charter is chosen because of the universal nature of the document; and the UN

Declaration on Friendly Relation because it specifically deals with cooperation among states;and

*Astri Suhrke, ‘Burden-Sharing during Refugee Emergencies: The Logic of Collective versus National
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finally, international environmental and human rights laws are selected because these regimes of
international law incorporate this principle in binding form. Therefore, this chapter briefly
introduces how this principle to cooperate which contains the principle of responsibility sharing
is incorporated in the above regimes of international law. Hence, the concept international
cooperation is used in this chapter to mean that international cooperation to share the

responsibility for addressing the common international problems.

3.2 The United Nations Charter

The United Nations charter'® which is the foundation of modern international law established
different principles of international law. It has been argued that this significant international
instrument stipulated principles of international law whose enforcement should not only prevent
the outbreak of war but also designed to further social, economic and cultural cooperation.***The
Charter emphasizes the need for cooperation among states in order for the aims of the
organization to be achieved. It further addressed the importance of international cooperation in
both economic and social spheres. The Charter contains different provisions those applicable to
the principle of cooperation. Among others article 1(3) of the Charter provides that one of the
objective and guiding principle of the UN is:

To achieve international cooperation in solving international problems of an economic, social, cultural, or

humanitarian character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion

It has been stated that this provision has been used in enhancement of international cooperation
in different areas of international relations and particularly in the area of human rights.*"’
Additionally, it is argued that those principle listed in Article 1 of the Charter including the need
for cooperation among states in economic and social spheres are all expressions of community

interests and values which the United Nation members pledge to pursue and which cannot be

' Charter of the United Nations adopted on 26 June 1945 and entered into force 24 October 1945 1
UNTS XVI

*Rudolf Bernhardt, International relations and legal cooperation in general diplomacy and consular
relations in encyclopedia of public international law (Elsevier science Publishers B.V 1986)195;Article 1
of the Charter enumerates four purposes of the organization, namely maintenance of international peace
and security, development of friendly relations, achievement of international cooperation in solving
international problems of an economic, social, cultural or humanitarian character, and creation of a center
for harmonizing the actions of nations. See, Karl Loewenstein, ‘Sovereignty and International Co-
Operation’ (1954)48, Am. J. Int'l L.224

' Chulu Simma Bruno and others (eds), The Charter of the United Nations, a Commentary(3™ ed. Vol 1,
Oxford: Oxford University Press. 2012) 107

47



attained by unilateral efforts of lone competing sovereigns.’”*However, it is still a matter of
controversy whether the purposes as set forth in Article 1 of the Charter are legally binding. But,
most scholars have of the opinion that, since the Charter is “the world’s constitution the moral as
well as legal strength of the Charter as the only comprehensive covenant common to the

universality of States is undoubted.”**

Furthermore, Chapter 9 of the Charter is fully devoted to international economic and social
cooperation and the Economic and Social Council is put in place as a principal organ of the
United Nations equal in importance with the Security Council and the General Assembly of the
organization.”” For instance, article 56 of the Charter states that states “pledge” themselves to
cooperate in achievement of objectives mentioned in article 55 of the Charter. It has been stated
that, “responsibility sharing as a general fundamental principle in international law is reflected in
Articles 55 and 56 of the Charter of the United Nations.”ZOSHowever, the UN Charter refrains
from providing the means by which it practically be achieved in this area leaving it to the States

to determine the important considerations and responsibility sharing mechanisms.?*®

Although the means by which it may practically be achieved in this area has not been elaborated
those provisions devoted for this principle under the charter all signify the importance of
cooperation to share responsibilities in international arena among states in both economic and
social spheres. The United Nations Charter laid down the principle of cooperation from which
the principle of responsibility sharing is derives. Further, it has been stated that international
cooperation embedded in the UN Charter and the long list of trans-boundary issues including

environmental preservation, economic globalization, financial crises, migration and refugee,

2 Edmunds Broks, ‘protection of interests of the international community in the law of state
responsibility’ (doctoral thesis, university of Latvia 2014)

*%Ronald Macdonald, ‘Charter of the United Nations in Constitutional Perspective’(1999) 20, Aust. Year
Book of Int’l Law230.see also,Bardo Fassbender, The United Nations charter as constitution of the
international community(1998) 36 Columbia journal of transnational law

**Karl Loewenstein, ‘Sovereignty and International Co-Operation’(1954) 48, Am. J. Int'l L. 224

2% Tally Kritzman-Amir, ‘Not In My Backyard: On the Morality of Responsibility Sharing in Refugee
Law’ (2009)34, Brook. J. Int'1 L.376

2% Tally Kritzman-Amir, ‘Not In My Backyard: On the Morality of Responsibility Sharing in Refugee
Law’ (2009)34, Brook. J. Int'l L.376, Volker Tiirk and Madeline Garlick, From Burdens and
Responsibilities to Opportunities: The Comprehensive Refugee Response Framework and a Global
Compact on Refugees(2016)28(4), International Journal of Refugee Law 658
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terrorism and security, or the control of nuclear weapons brings the relevance and necessity

of this principle nowadays.*"’

3.3 The United Nations Declaration on Principles of International Law Concerning

Friendly Relations
The principle of international cooperation is further elaborated in the 1970 Declaration on

Principles of International Law Concerning Friendly Relations and Co-operation among States in

8

Accordance with the Charter of the United Nations.””® The duty of States to cooperate is

outlined in the declaration and it states that:
States have the duty to cooperate with one another, irrespective of the differences in their political,
economic and social systems, in the various spheres of international relations, in order to maintain

international peace and security and to promote international economic stability and progress, the

general welfare of nations and international cooperation free from discrimination based on such

. 209
differences.

Since it was adopted in the form of UN resolution the Declaration is not a legally binding
document. However, some scholars attach more weight to this particular document than other
general assembly’s resolution. Robert Rosenstock one of the proponent of this position has
argued that, ‘the principles involved in the declaration, however, are acknowledged by all
member states to be principles of the Charter without a ‘dissenting vote’ and by accepting the
respective texts states have acknowledged that the principles represent their interpretations of the
obligations of the Charter that makes difficult to deny the legal weight and authority of the

5210

declaration.”””” The declaration enumerates obligations of States following from the principle of

cooperation.?'! Hence, the 1970 friendly declaration serves as an important source for the

*” Heloise Daste, The Role of the Bretton Woods Institutions in Development Cooperation’ (2016)3,
BLR 64

% The Declaration on Principles of International Law concerning Friendly Relations and Co-Operation
among States in accordance with the Charter of the United Nation, adopted by the general assembly of
the United Nations on 24 October 1970, A/RES/25/2625(XXV)

2 Ibid Principle 4(1)

%R obert Rosenstock, ‘The Declaration of Principles of International Law Concerning Friendly Relations:
A Survey’(1971)65, Am. J. Int'l L. 715

' To this end article (4) of the declaration enumerates states obligations arise from duty to cooperate. For instance,
“States shall co-operate with other States in the maintenance of international peace and security’(art 4(2)a;
“States Members of the United Nations have the duty to take joint and separate action in co-operation with the
United Nations in accordance with the relevant provisions of the Charter”(art 4(2)d; “States should co-operate in
the economic, social and cultural fields”(art 4(3).
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principle of responsibility sharing and the scope of States’ obligations derived from the principle

of cooperation are further elaborated in this particular document.

3.4 International Environmental law
Environmental pollution is a trans-boundary phenomenon that concerns the entire international

community and becoming a global problem. It is clearly witnessed that activities undertaken on
a state territory can have damaging effects on the territory of another state or in the areas that
are not under the jurisdiction of any state.”'? To this effect states realized early that unilateral
action alone doesn’t confine the problem.?"> As a result, the international community has
deployed various principles in order to bring together different States into international
environmental regime to confront this common global problem. The concept of cooperation to
share responsibility in the environmental field can be seen in several instruments that have been

put in place for the protection of environment.

For instance, principle 24 of the Stockholm Declaration stipulates that ‘international matters
concerning the protection and improvement of the environment should be handled in a

214 ater on, the historical

cooperative spirit by all countries, big and small, on an equal footing.
UN summit on human environment and development which was held at Rio de Janeiro in 1992
produced a number of instruments including Rio Declaration that also contains the above
concept.””® Principle 7 of this Declaration stated that ‘States shall cooperate in the spirit of global
partnership to conserve, protect and restore the health and integrity of the Earth’s ecosystem.’
Scholars have argued that the most significant contribution of this declaration could be that it
highlighted the global concern of environmental degradation and its complex trans-boundary

nature .2 16

Even though these Declarations are soft law by their nature they laid the foundation for the next

discussions on the issue. The concept of international cooperation to share responsibilities has

2 Philippe Sands, principles of international environmental law (2" ed, Cambridge university
press,2003)4

*BEli louka, International environmental law, fairness, effectiveness and world order (Cambridge
university press, 2006) 11

*"“Adopted by the United Nations general assembly on 16 June 1972 A/CONF.48/14. The Conference
was held in Stockholm on 5-16 June 1972, and a declaration containing twenty-six Principles.

*> Adopted by the United Nations General assembly on 13 June 1992

*! David Wirth, ‘The Rio Declaration on Environment and Development: Two Steps Forward and One
Back or Vice Versa’(1995) 29, Georgia Law Review 599
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played important role in States' efforts to address common environmental problems and the
resulting development of international environmental law to control, prevent, reduce and

eliminate the adverse impacts of human activities conducted in all spheres.”!”

International cooperation to share responsibility is especially important in the context of climate
change regime because it is evident that states with the least ability to adapt to or mitigate
climate change bear the greatest burden of its harmful effects.?'® Today, the international
community has recognized climate change as a global problem. The 2030 UN Agenda for
Sustainable development affirms that, the global nature of climate change calls for the widest
possible international cooperation aimed at accelerating the reduction of global greenhouse gas
emissions and addressing adaptation to the adverse impacts of climate change.?'” Thus, it is
accepted that climate change is a common global problem and that all states shall cooperate to

2201t is worth to cite Knox John's view on the

share responsibilities to address this problem.
role of international cooperation in the climate change context: “Because greenhouse gases
emitted anywhere on the planet contribute to global warming everywhere on the planet, it
is impossible to effectively mitigate climate change without coordinated international action. In
this instance, international cooperation must take the primary, rather than the secondary,

99221

role.””” Moreover, it has been argued that the regime broadly reflects the idea that the widest

possible cooperation to share responsibilities by all countries is needed to combat climate change

and the adverse effects.???

The UNFCCC, which is among the product of the 1992 UN conference on environment and

development is a framework instrument for the development of the duty to cooperate which

27 Adopted by the United Nations general assembly on 16 June 1972 A/CONF.48/14, principle 24

*!% Siobham MclInerney-Lankford, ‘Climate Change and Human Rights: an Introduction to Legal
Issues’(2009) Harvard Environmental Law Review 431

% Transforming Our World: The 2030 Agenda for Sustainable Development, A Res 70/1(2015)Para
31.available at
https://sustainabledevelopment.un.org/content/documents/21252030%20A genda%?20for%20Sustainable
%20Development%20web.pdf accessed on May 13,2018

% International law association, ‘Legal principles relating to climate change’(2014) paper presented at
the 76" conference of the ILA, Washington D.C art 8

! Knox John ‘Climate change and human rights law’(2009)50(1), VJIL 213

2 Pieter Pauw and others, ‘Different Perspectives on Differentiated Responsibilities: A State-of-the Art
Review of the Notion of Common but Differentiated Responsibilities in International Negotiations’(2014)
Discussion Paper, German Development Institute, 1
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embraces responsibility sharing under this regime.”’Furthermore, the expert document on the
legal principles relating to climate change developed by International Law Association, on the
legal Principles relating to Climate Change states that, “international cooperation describes the
effort of States to accomplish an objective by joint action, where the actions of a single State
cannot achieve the same result.”*** The ILA commentary on principle of cooperation further
reiterates that cooperation is the underlying general legal principles of international law that
provides normative direction to states and played an important role in states effort to address

* In the climate change context, the

common problems in global climate change regime.
principle of cooperation ‘underpins almost all aspects of State efforts to deal with a common

concern of humankind.’?%°

The objective of international cooperation mainly in climate change regime is based on the idea
that reducing global emission is a common responsibility of states for the good of entire world.
According to the ILA commentary on legal principles relating to climate change, to make this
general objective a real the principle is subjected to and shaped by other concept called CBDR
which is developed and used under international environmental law regime as one aspects of
responsibility sharing to address collective action problems.?”” This concept which found its root
in international environment law particularly in climate change regime plays a prominent role to
the development of responsibility sharing principle in the international arena in addressing trans-
boundary issues. Hence, the next section will introduce how this mechanism of responsibility

sharing is employed and used under international climate change regime to avert a mutual risk.

3.4.1Common but Differentiated Responsibility
The Principle of common but differentiated responsibilities is one of the most central concept

devised in the international environmental law in general and climate change regime in
particular to address a common global problem in this regime. It has been argued that the
principle has, from the beginning, underpinned the international efforts to address climate change

and become a defining feature of the regime given that it recognizes state parties vary both in

2 Adopted by United Nations general assembly on 9 May 1992 and entered in to force in 1994
¥ International Law Association, ‘Legal Principles Relating to Climate Change’(2014) Paper presented
at the 76™ Conference of the International Law Association, Washington 362
225 111
Ibid 364
> Ibid
" Ibid
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their levels of responsibility for climate change and in their capacities to take remedial
measures.””® The principle not only enshrined State responsibilities but also recognizes that all

States should participate in a common effort of protecting environment.

The principle has been described as ‘the bedrock of the responsibility sharing arrangements
crafted in the new generation of environmental treaties”.”” It has also significant normative
value in indicating how such responsibilities are to be allocated, and it allows for different
standards for developing states. By doing so, it boosts their performance by obliging developed
states to provide international assistance and support to their own commitment.”*° Its origin dates
from 1992 world conference on earth and environment and the Rio Declaration of 1992 in its
Principle 7 states that: “In view of the different contributions to global environmental
degradation, States have common but differentiated responsibilities.”**' At the same time, the
UNFCCC uses similar languages and includes explicitly the aforementioned principle. For
instance, article 3(1) of the convention reads:

The Parties should protect the climate system for the benefit of present and future generations of

humankind, on the basis of equity and in accordance with their common but differentiated

responsibilities and respective capabilities. Accordingly, the developed country Parties should take the

lead in combating climate change and the adverse effects thereof. >

Scholars argue that the addition of the term ‘respective capabilities’ in the UNFCCC which
was not a case in the Rio Declaration infers that there are two bases for differentiation of
responsibilities in the climate change regime one based on capability and another based on

233

the contribution to environmental harm. “>” This principle is also mentioned in article 4(1) of the

Convention.

L avanya Rajamani, 'Differentiation in the Emerging Climate Regime’(2013)14(1), Theoretical
Inquiries in Law 158

?*? International Law Association, ‘Legal Principles Relating to Climate Change’(2014) Paper presented
at the 76™ Conference of the International Law Association, Washington

% Patricia Birnie, Alan Boyle and Catherine Redgwell, International Law and the Environment
(3" ed, Oxford University Press, 2009) 133

! Adopted by United Nations general assembly on 9 May 1992 and entered in to force in 1994

2 United Nations framework convention on climate change ,adopted 20 June 1992 and entered in to
force 21 March 1994

*Harald Winkler and Lavanya Rajamani, ‘CBDR&RC in a regime applicable to all’(2013)14(1),
Climate Policy
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In addition to this framework instrument, Rajamani also hints that the principle was the basis for
the burden-sharing disposition under the Kyoto Protocol.”** Boyte further stated that the
principle is reaffirmed in the Kyoto Protocol, with article 10 of the Protocol stating that
implementation is to take place with Parties “taking into account their common but differentiated
responsibilities and their specific national and regional development priorities, objectives and
circumstances.”> Thus, the principle recognizes that in reducing mutual risks regarding climate
change all states should cooperate to share responsibilities and it charges developed countries to

carry a greater share of the responsibility due to their capacity to avert the risk.

As its name suggests, the principle contains two fundamental elements: First, the responsibilities
are common; and second, they are differentiated. According to Duncan French this “twin notions
of the principle implies that the global environmental problems require the participation of
all (common responsibilities), but that the nature and extent of that participation is
dependent on certain variables (differentiated responsibilities)”.***The principal idea of
CBDR is to call attention of every states in addressing the common problem and while doing so,
also distinguishing between each country’s respective capabilities to take remedial measures.

These two constitutive elements of the principle are discussed below as follows.

3.4.1.1Common Responsibilities
As it is mentioned earlier, common responsibility of states form the first basis of the principle of

common but differentiated responsibilities and respective capabilities.”>” Boyte again argues that
this first element of the principle evolves from the notion of “common concern” and “common
heritage of mankind.”***However, Common responsibility in its general meaning suggests that,
certain risks affect and is affected by every nation on earth not only limited to environmental

concerns but to all risk related global public goods, including peace, public health, terrorism and

»4Lavanya Rajamani, 'Differentiation in the Emerging Climate Regime’(2013)14(1), Theoretical
Inquiries in Law156,seealso,Keyoto Protocol to UNFCCC adopted 11 December 1997 entered in to force
16 February 2005

#SRachel Boyte, ‘Common but Differentiated Responsibilities: Adjusting the Developing/Developed
Dichotomy in International Environmental Law’ (2010), 14 N.Z.J. Envtl. L. 69

% Duncan French, ‘Developing States and International Environmental Law: The Importance of
Differentiated Responsibilities’(2000)49 Int'l & Comp. L.Q.46

»7 Edith Brown Weiss, ‘Common but Differentiated Responsibilities in Perspective’(2002) 96 Am. Soc'y
Int'1 L.367

#¥Rachel Boyte, ‘Common but Differentiated Responsibilities: Adjusting the Developing/Developed
Dichotomy in International Environmental Law’ (2010) 14 N.Z.J. Envtl. L.66
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others.”® While, the context of the circumstance in which they were adopted differs, these
attributions of commonality do share common consequences and accordingly attaches certain

legal responsibilities to all states towards the common problem at issue.**’

In environmental law context, Matsui has rightly stated that “because of the recognition of the
global nature of environmental problems, the protection of the global environment has come to
be seen as the common concern of humankind, and not solely a matter of domestic jurisdiction of
each individual State.”**' In this regard, the common responsibility primarily involves an
obligation to cooperate to conserve, protect and restore the health and integrity of Earth’s

242
Hence,

ecosystem and it implies the sharing of responsibility in achieving the pursued goals.
Common responsibility describes responsibility sharing among States towards the protection of a
particular environmental resource. A common responsibility which is manifestation of
responsibility sharing is provided for in many international instruments in the fields of the

environmental law notably in climate change regime.

The 1992 UNFCCC echoes this common responsibility clearly and forcefully. It stipulates that
the Parties to this Convention, acknowledging that change in the Earth’s climate and its adverse
effects are a common concern of humankind.?*® The concept is also found in operational
provisions of the convention in addition to this preambles paragraph and also reiterated in the
preamble of the Kyoto protocol.***Accordingly, “the word common requires that all states
participate in addressing climate change because climate change and its adverse effects are a
common problem of humankind>’*** By doing so, the UNFCCC make clear that a global
agreement to address the problem of climate change must necessarily apportion responsibility

among states. And it requires both developing and developed states to take their share of

*Christopher D. Stone, ‘Common but Differentiated Responsibilities in International Law’(2004) 98

Am. J. Int'1 L. 276

*philippe Sand and Jacqueline Peel, Principles of international environmental law(3™ ed, Cambridge

university press,2012)233

! Yoshiro Matsui, ‘Some Aspects of the Principle of Common but Differentiated

Eg:sp0nsibilities(2002)2(2) International Environmental Agreements: Politics, Law and Economics 153
Ibid

?* United Nations framework convention on climate ,adopted 20 June 1992 and entered in to force 21

March 1994 paral

* Ibid art 3(1),4(1);see also, Kyoto Protocol to UNFCCC adopted 11 December 1997, entered in to force

16 February 2005 preamble

*Philippe Sand and Jacqueline Peel, Principles of international environmental law(3™ ed, Cambridge

university press,2012)234
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responsibility. Therefore, it clearly represents responsibility sharing aspects of the CBDRRC

principle in addressing this trans-national issue.

Hence, in climate change regime states have common responsibility to achieve the objective of
the regime. Besides, attributing responsibility to all the principle of CBDR also based on
difference relating to different levels of development among states. This in turn leads us to the
other element of the principle called differentiated responsibility which is discussed in the next

section.

3.4.1.2 Differentiated Responsibilities

Though certain problems are global in character and require a collective action still the
international community encounters increasing disparities between and within states. This
disparity clearly manifested in terms of economic developments between nations of the world
that puts significant obstacle on world communities to come up with a common legal ground for
environmental measures in general and climate change in particular.